Open Journal of Legal Science ¥%2, 2020, 8(2), 257-263 Hans Y
Published Online April 2020 in Hans. http://www.hanspub.org/journal/ojls
https://doi.org/10.12677/0jls.2020.82037

Judicial Determination of Professional Anti
Counterfeiting in the Food Field

Liqun Yang

Ningbo University, Ningbo Zhejiang
Email: 425036166@qqg.com

Received: Apr. 3", 2020; accepted: Apr. 17", 2020; published: Apr. 24", 2020

Abstract

In May 2017, the Supreme People’s Court issued a reply to the fifth session of the 12th National
People’s Congress, which clearly stated that in addition to purchasing food and medicine, it gradu-
ally restricted the profit-making anti-counterfeiting behavior of professional anti-counterfeiters,
but in the specific judicial practice, the court will have different practices in the field of food. The
premise of punitive damages is consumers’ consumption behavior, while the profit-making beha-
vior of the professional cracker is different from the life consumption behavior, so it is necessary
to make a clear judicial determination of the professional cracker. Through the study of 130 judi-
cial cases, the article mainly analyzes the court’s path of judgment on the determination of profes-
sional anti counterfeiters, and puts forward my own views. In practice, professional counterfeiters
often claim punitive compensation on the basis of defective food labels. Therefore, before the
judgment, it is necessary to make clear whether the sued food does not meet the food safety stan-
dards and whether it meets the exemption conditions. The professional anti-counterfeiting beha-
vior can be identified from the two perspectives of large-scale purchase and profit-making beha-
vior. For the judicial determination of professional anti-counterfeiting in the field of food, we
should not only protect the vitality of the food market, but also curb the illegal acts of food.
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1. 5|8

AR, FEXTPMATEAT NS R A T — A, (HRX T & s AU LT AT Ny i
Bt T i 2 AR, IS DSCHREIAS BN o (R £ R AU IR HRNV AT BAT 3 0 2 ) £ b 2 4
FIPRI D, RV TR B0 A ST IR 2 R SR AT AR B o 33X — il IR ke, ) T 4P B0 i 22 A B R 28
B I IR AT i R FL L
2. [EEEAYERH

M 1995 FFEHFATRENE, 2] 2017 4 3 H ElUF TR RAH IR P SURK) EIRER, g7t
XTBOAT RN B TRAT J9o 5 8 138 AT 8, &35 AT BLd G S PR B2 51 % 1) 2 I RIE S g . £ (T
PWEB R RYVE) KM AT, RE TG R EA A, — O8N TRERmEAE, ErEEREAS
e bR e = i, — I, =R EDEAR, KEME R ZER SR AT Bk,
WEBGERYNE) G R E AR T o AERCEIR, (et iia ik . (22
B M 9E B ORIE) BORpERiERt, BOATBAT N BBEZ ™ 4. B i BN AT AT 9 32 23R
BUA RIS w0, BOLAT S USRI N URSR, A RS B fe . XS R 2 B RS
BRI R4 5 REEBORME I 142, 2 AA A N VE B R AL TR T RE[1].

Xfil, FESLEASESEA AR 2017 £ 5 H 19 HEm ARERDAITH G T3+ 2 maE AR
TR 5990 SEEWINE R, WG “ 2558 26 245 2 4 In] U Ry SR 2 B AT m VA AP RE AT ] 9 SR KD
HARREDL, BATAY A BTA] LIS A BRI S dh . 255 Z AT, 120 IR AT RN B AR RIPEST
TR o BARBEIR UM S B by 25 5 AU AP AT BAT TSR B R IR i $5 0ti,  (H 2 mIR Sk
o TR AU RN AT AT 50 A R A L
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B U S A SE R R AU, A0 P B S A IR 2 T BT AR SR
b, ASCIE R A EE T i U BRME TR A, 0B T i U AR MEAT R A B I A
PRI BE T B UL AT AT A I R E N ASCRASCUE 7 e A RS T B AN 9] 0 0 i S
R B AN R B i R R R, A B AT DO AR e A B 3T B AT O S e ) B i 2 A P 2

3. RESUERTRRASFER

AU i B B I RS A, R 2017 48 5 H 19 H, BL2020 4E 2 H 29 HoN% 5, i
E TR R AR o AR b E R SRR AR R 5, AR SCEL “HRNVATIR” ARSI RS
CRM ONRET, DL CRERMET ARMRRE, DL CRFFLA ACHER, B HYER” Nk
Be )2 TR R, ARIEH St 398 Fi. FSRE SRV FT A F10AN 2 X — bR HERI R eSS =, IF
HAHEBR N e A EE M RM], R BATHE 7R ka2 130 5.

3.1. BE9S%

FEA AR A BT i U IR ML AT R e, 2017 SR I0H FItk 37 43, ForpikBe & e POk I T 7T LA
SRAFETIVERS LRI A A 17 3. 2018 SERILA AR 50 43, Herbigile 45 2 WROAAT (R 7T LASRAS £ 311k s
FERIHIRA 32 f3. 2019 FEEIEAHI P 43 6y, HriE R 2 BOLAT R 7T CASRAS R SR B2 R A 29 173

Table 1. Timing of professional anti-counterfeiting judgments in the food field

= 1. RRSUEIRLFTRFIREET E)1E R

A FEIRSE -4 HRAL T A RESRAT A 41 P 2 £ e B LA %)
2017 37 17 46%
2018 50 32 64%
2019 43 27 63%

MRIEZ 1 GG oL AT DU R DL RRF R B, 2017 SRR AT SBOR A 37 43, 15 2018 4R AN
2019 FAF LB 50 05 43 47, 2 FEEES . K, S5 G PNLIT RS AR IG5 PRI £2 ) 4 Pkl
B S HIRELLERE, 2018 4£5 2019 SFEROVATEE ARESRAS G VERG 2 A Dol 177 8, BTk
Bt WMV ATABAT 9 B 25 FEAEAT 75 58 BT TA) A e o KA A8 P58 ATt 2 B il AP T AR il D JEL AL

3.2. Mg
N Y TG i SO0 £ A UL TR AR RO R R, S T LA AR HLAT X A Y
Mg AT AL

Table 2. Geographical situation of professional anti-counterfeiting judgments in the food field

= 2. RRSUEIRFTRFIRE M IE R

Hh s PSS R AT (B3 S RESRAT A8 S M 0452 1 ) e i R %)
Jbse 21 7 33%
IR 20 13 65%
L5 15 13 87%
1k 13 7 54%
% 10 7 70%
WL 9 8 89%

DOI: 10.12677/0jls.2020.82037 259 12


https://doi.org/10.12677/ojls.2020.82037

PRYEL 2 G MR OLABLE DUR RS AL E G, WA ETERINRE, B UL AT B ook 2 A
FELTERIE. NORZ X, (£ 2R Rt 7 P S BT oA R R R IR [ R R . K,
FEGEHUAX LA, TR YL AR WL A RN AT B A BEARAS 8 0 PR U 62 i ) e B o Bl AR
W HARILIR S BRI A, K2 5 AL I3 e e ) AL B 23T HA) . AL, Wi
A~ T VLR H AT S TR BIAT R, AT 3R SRR B IR A G IS, X — [E S & T Fr sk
W ot NIRAETE . SR bl s A7 B R . K = A5 R IR E Sk A5 R RN E 2 &,
XHWRILI S TR WL A X WA R AN SCRPERME F TR 2 R o 0f T3 3 ) 2l ) OR3P BV E = 0
o M RE MR AAE . LEBENAZE, B RIRR T3], SR BT BRI SR
MRS, AN P R i SR 8 SRR IIAT v e R FLIAE R, WO AT R A U= BRAE - T
b, Ao CafEEARE. &E, B PR S RE b RS B, BT RIS R
LRSS, F AR b B R AT RN 1% 2 B S RR[4] -

4. RmSUBRIATRIT A BRI\ EHIHFIE

X B U B AT BAT N, B A SRS RO RS o X SCRFHRME T (B 3R A5 5 3T 1k
TR A2 ) 3 ) REL e R AR (ol N B2 B 6 T o L 24 41 0 R AR 3 Ve T R R B8 ) )
5 = 2[5 LA AR AT BOx B it T 37 B 2 1A A ' FH AT 8 ) B0 g i Sk K (1 T (OB AT R B, X
AT PEARIT o TR T 75 e BRME T (R 3 R4 48 T M 2 i B p % AN ), (H B0 2 R et R £
i T ANF BB i R A AR HEANIPOLL AT B 2 13 T 8 X A A BE AT HH

41. RRERENAE

X A M AT R S, R B S o r BV AT B RS VR IR 7 i 2 75 145 B il 2 b R AT 42
Ho FEBIZ, TRIUREINL TR EZERENRE, B REAATE R T e RS, H
Fr B AR A S 1

Table 3. Quantity of the two types of cases
=3 MARGHNBERR

HCYFEE R P e s G EECRAL: %)
A 2 A bRk 31 24%
AR IR 99 76%

MRIEE 3 FAIAMERDL, B, BT K Z LT TR ARSI M L, XREM ARG
FEUUN R ARZEFD B STARIR . ARSI &5 RATERE . AR&E P E TR R BARE . ARZE P 9 R
ATFEFRESE . o0 AR RE IR A 8 AN EE 2 B SR A I A5 UE S i LAIE B, RIS IRV AT (R
AR I T HRAR A7 A TN (0 7 it A 9 ARSI 2 R E DI k[ 7] R (R dh 2 40ik) 26 148 25 HUE :
R IAREE L U TR AN B 22 A HA SO0 S G R T IR RS, R AR B R
PR RZTETALEN R, BEMEREERIRT, #FEERETURH. ¥ TRESRTAL
SR, R EENAHETER A8 R R IR 2 R A E S A BT A
TS T2 15 20 B A R T, VAR H LY 2 B Ok AR GO T 938 (K3 S DLt AT g A
FPELREATHRN . SINIEITEIE AN TR e H AL A i RAT N, (A W SR AE A P £ B M
TR AR R, 20 RRATR IR AR PR, R AR A& )™ & IR T N IRCR 9],

Hk, BMPITER RIS BFEART & B fh 2 e S0, XREM R RARE R 24 UR L%
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BB R BT EE NS S ST ISR, BT E R R R B $, (B2
RETT IR BESRAT AR TV A2, VR B o RS HPL AT R M A AN R T 5 7 AN TR R A 45 2R

4.2. PATHREMANBE

FE CHRERGERYEY I E, HBRE RSN 2R TH R IERE L R
Fl, BMERERNF PR 2L, S EZBHER T 5T 55498 5 AT RHE R B SLyEE[10]. (H2 Xt
FENVITRE, HUEBANEARTESHENRERA S B, Hb T e RS ST MM B .

Table 4. Ruling grounds for courts to deny consumer status to professional counterfeiters

4. BEREERAFTREHEE SORRFIIEH

EXN HE HAMPAT B
H 2SI S R B R REE L

F# RIEH P el

Hufr Ak T g9 AL b TR

T4 WA B R IE B N AN RO AT R (4 S A A AT 70

G, TR MR ESEA, Y P SR A AR IR S AT KON TR HC R, WA
AT UAZ» AR 3 5 T 9 T G 2 B DRI DRI R RSB AVA RN SR B B AR 1]
H2, EEHEL 76 0 A SCRBOAT B R TR = AE, RIA 12 e, EBRmER T
BV AT A8 0 [ — 7 b A — B 1) A R SK, 0T BN D7 30, Silis REIIRIR, X7
AN S8 0 T A 2 g I (12 AP E R W SER R RN 15 15, &2 1179 1000 . 1[H
RIFN RO RIIETAT 9 &, R BT B MR Z A UR IR T — X, SRR
WIS TE[13], I HA RBNATRE Oy T LB 8 R, MR AR IRIA[14].

Hx, s SPOAT B EH 20 B Bt A R X . G BB BGER R IR RT3 K
R AR B3 EAT BRI HOAUM], (ESXFOBUR S22 AR FIE K, TR AT 8 AR KRR E RN T 22
ATTREATIT . A AR R IR IR, DRI B B EEAT R (B AT AT A BESRAS IR BE IR 52
R, (HEX T RAATNIINGE, EBEA % R E . X T RRAT N, K2 HkboE NPT
T 907 20 URIA R AR IR T 25 AT OE RI15], 0 T HOAT B DA SE A ik AR, ik BeAiat DA%
UETTE ) AT R o

s T E S EE Z R RS AL TXOLRPIRES, 1 OF B B Rk e
TR T R A T 95 A T 9 O . (H R ITRFE A AL T 558 AL, HEEL T 58
HIHAL, e S R R A, I A = I VRA AR R fh 2 R [16]. X HOAT R
AR DR SRV T A VR AR S PR B AT D, A e e DUV F TR B £ b A T /AT SR 0 S0 A E
HARFEHRTVE R AR [17]

5. FERBTUERATRITANRIRAZE

BRI AP E A (e N RIEBE ST 8 B 24 i 2N 9y RAFE A S TR E ) B =5
HR WA TS A B A R BRI IOAT O, 3B T LASCHE, (HR Z X RS S AT . MBS
AT BEAE T B T RER IR AT (B, TR A AR TR I 2 O A B 2 AR W 3K 3 T T 3, RLE LR
AT AR T B O th 15 08 FLRAS R A PR £ 2 A e i o S S B ) iR B 3 o] AKCERL, 9%
Bt T HOAT B B Al A8 A 8 — IEFUB R, B ZiE A R HIRE TS, BRIA ST AR AT
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FIATRALBAEE, VOB S SUIRHRME T B RE D E S BL R LA 5 T AT 583
5.1. AMREIFER: 2ETFHERMES

2 il U E GRS B Oy TRk R AR B, BRI R AT, (EER T
W2 (RIS e —4EX) 61, AR AR IR, WIRE A E FIE BRI b . BRI, FEXTERMEATRAT N
TG AR AT VR 22 AT AT I, ¥ SE 7 B DL AT B 3 AR ey AR VR SR BEAT 00T, 508
PF MRS HNAT G /M LA,

X ARZE OIS A B i R, B R LR SR MR HOIE T o ARAEAE AT A MRV T HRAL AT (B R
VLRI 5 KB, RISt A AR, (EE i T AR E A E I, IRSEH B ST EA R
YR R 5 S BUE B AR SR P _EA7 48 [ S I ST, 3 T sk R T A B D). AL
AN fi] B 1 IR 3o 2 AR v 25 A W R R 62 2 75 AT 15 B i & A 18] AEXT R RS IR SR B Al b AT 4%
FS, W UL S R e A T U s XS A IR S I AT A UE B i e hr i, W R SR
TAFEE G 2 A bR AE ARSI S A 1007 U E HOR AT A R e sk AP RE . e, TR
it 2 2 ) R A ARBR b, 0 T ARSEAN TN £ it 22 AN E ,  VARE B EEAH N AR BT it RS i o SR
b ot 2R 22 Vi B AR 2 B 7 e R B (A ™ A AN R . T EL PO AT B i e kS Ve — 2 hn AT
FERDBI JERE, EIREEIE LT, kR A ok S A BN DI, BUREE % B AN B 1) 22 A T A2 ] FLA 5
PRAEFIBCBERE LRI o JLvi, 2B Cn] DU w] R ) 7 VR0 4 e 25 A T I A 23R M B kAT
RAUMEHITE . X TR SR E 7 EAAELE HENY R E L MBHT R S5 . Siikd, DgaRS
AT VR IRV AT R @ AR R VR 2R B R — E R R, AR L R U5
T A . RN RS SRR AR R R I RS AR AR ST AR T

X T ERARZEHOIER I B dh i, JF R IR e dh 24y, R ZEREU™ T di A .

5.2. AMIEASH: BRERTIHRE

P HPRER SR E) WERERFEE T “ S + 1787 BIXbRHE, RIEE RS R 2
WA IR N A5 457 93 AN AR T AT X AN R (HIPNEAT B A& B B0k, SR EAT WA T,
AR B BN E L A R IR T SE ARSI R RO HERR . A ROR R AT S 528 E PR,
POANEAT B W S i T8 s s AN R T 2078 38 T L V8 2 5 i P, X b ARt R
75 ICAR T 18 DXV 2 S BONEAT A [19]. AR SCUOXS T AR AT 8, AT AR &I SE 5 2 A
AT P A BEHEAT FA BT o

Hy T REMSLHFE . W AGE S E B fh B4 B Boe Do — e ol i T kAT
FIWTHRNY FT AR W SE RO B R Al 1 I B e T IRV AT (B DA KB ik 20 2% BRI A R Bt
i B R 0 DAIE 9 -

F T ARMPETNRNE. B, ATUAPNLAT B B R SRR in Bt AT T, X T R2E%
PEUFIA B 1O € 7 245 & BT BCE LSR8 DAL A — e Rin . U aT OWBOLAT i R
SIFRYFIAT AT I, WA RS a, BT SR iR — ik, (HCE RIS TR R, X
WIRATF G — DB 58 NA IR AT

6. &t

T ORI i 2 e H R, SEVE R EEHR B AU BT AT o R, (E R Sk
A, BATBAT AR R R CE AN T R4, TRAE S s bR e il fL BT 2R TR,
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