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Abstract

The distribution of burden of proof and the standard of proof in medical damage litigation are one
of the reasons for the complicated disputes between doctors and patients in China. Scientific and
reasonable division of burden of proof for medical damage is an effective link to the division of
medical damage liability in tort liability of Civil Code. Judging from the promulgation of legislation
and judicial interpretation, the distribution of burden of proof for medical damage in China has
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gone through three stages: complete fault liability (general burden of proof), inversion of burden
of proof and fault presumption. However, these burdens of proof are not suitable for some types of
medical injury disputes in litigation, which unreasonably increases the burden of patients or hos-
pitals. The Tort Liability of Civil Code specifically divides the medical damage liability into different
types, and with the maturity of theory and practice, it is feasible to construct the burden of proof
mitigation system. The application of burden of proof mitigation is limited to two types: medical
technology damage and medical product damage. Only with the continuation of judicial interpre-
tation, the perfection of expert assistance and other systems can we jointly build a burden of proof
mitigation system with China characteristics.
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