Open Journal of Legal Science %£2%, 2023, 11(1), 253-262 Hans Y
Published Online January 2023 in Hans. https://www.hanspub.org/journal/ojls
https://doi.org/10.12677/0ils.2023.111036

“RAFL” HINEMEXRES

—ETERRELLRINA

i

okt

gl H R, Ll
Wk H . 20224F12 38 H s s E: 202341 A3 H: AT H: 20234F1931H

=

N TAEHEh XA B 53 2 R PR ) IR e 5 B R R [ A B AV R KUY, % T BRI R B R JE SR Y

“WAFL” HENERENTRZERSBELE. BEThZESIN (KeEERRIHES
ALY , “WAEHL” HEHARRERGRMERNRER; TR ENEFRE ORISR KB %
A BB AR IR R A R A IR E Vs B A A 20> DA W R 753 R A B B A AR 2 P 2
BNEHRIAEES N B BN EEZE RERA N L ENFRE T HERFLRUA, B “WEER” IE
NDBEEA, A REAN AT A D& AT BRI RSN AR, B RP1E
NMAE RS KFRE S, RS EERRRSFES .

Xiid
WRAEL), HERkY, FEKER, SRMER

Study of Legal Issues Related to the
Determination of Fundamental
Breach of Contract

—Perspective Based on International Commercial Conventions

Wenyuan Song

Shanghai Maritime University, Shanghai

Received: Dec. 8", 2022; accepted: Jan. 3", 2023; published: Jan. 31%, 2023

Abstract

In order to promote the vigorous development of foreign trade and at the same time reasonably
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avoid the legal risks of China’s foreign trade enterprises, the criteria for determining the “funda-
mental breach” system, which may cause serious contractual consequences, should be deeply un-
derstood and accurately grasped. Born in the United Nations Convention on Contracts for the In-
ternational Sale of Goods, which is attended by many countries, the system of “fundamental breach”
has the characteristics of both common law and civil law systems; in the early years, the domestic
academic community used to strictly grasp the criteria of its determination through the constitu-
tive elements in the thinking of the civil law system. In recent years, the courts have rarely applied
the system by judging whether the constituent elements are satisfied or not. The changes focus on
the importance of the elements and the order of their application, which break away from the tra-
ditional academic view, i.e., the “damage result” is considered as the necessary condition and the
other constituent elements are considered as the sufficient condition; and the “foreseeability rule”
should be should be a criterion or a defense to prevent its establishment, the opinions of scholars
and courts in various countries are controversial.
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Figure 1. Reasons for the reference to fundamental breach in the case law
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Figure 2. Basic framework of contract cancellation
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