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Abstract

The theories of data freedom and the inherent postmodernist characteristics advocated by the In-
ternet and the age of self-media have contributed to the flourishing of the video secondary crea-
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tion industry, creating a decentralised pattern of creation and dissemination of works and expand-
ing the scope of authorship. However, the legality of using original works in different forms in the
process of secondary video creation is controversial, making secondary creative works at a higher
risk of infringement. As the industrialisation of secondary video creation goes beyond “user-created
content”; the extent to which secondary creators quote the content of the original work is “inap-
propriate”; and the author of the original work can prove that the quotation caused “unreasonable”
damage to him or her. The author of the original work has to prove that the quotation caused “un-
reasonable” damage to him, which makes it impossible to include the act of use in the scope of fair
use in China. Copyright law stimulates innovation by granting authors exclusive rights; at the same
time, the fair use regime is an important means of limiting authors’ exclusive rights and avoiding
the privatisation of the public domain. Therefore, in the context of the expanding scope of exclu-
sive rights due to the introduction of technological protection measures and the increase in the
number of types of exclusive rights, it is necessary to expand the scope of fair use to accommodate
secondary creation of videos, to ensure a decentralised way of producing information, to improve
the efficiency of information dissemination and to avoid monopolisation of information, and to
redefine the boundaries of the scope of fair use in this field in terms of both the effects produced
by secondary creation of videos and the content quoted.
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PERFFA, R GIMERIE ITES R RIS AL B &SRS NEM, H @ ey
. HEA, WS EHIESE IR L], B K0T A R E, Sl BIA RS R R AR )
HeF. #2022 427 H 6 H, W AR XEWEMAZ B G SLTT 1823 {4, HH AR =AU FHRAL
PAE R TT A 9 R 1380 11, 2 M A 2020 5. 2021 “EF4E, 437100 633 {4+ 538 £F[2].
2021 4 4 H 23 H, 500 21 & N5 50 A0S E A G RATEREAB WA, FERA DG T 0 A0 & 347
B, MBRIAE B,  [FIN5EX AN & (12 [3]. TR 725 S R — Ik B4R Siek 2 4
A1 P A ) e LA 1) P OG0
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OB X RIEPR SR < B EPERAL” 5 “DhaetERAL” BAT GBI E . S ERGEE 1 X
Mo omifl, AT EZEBOEIUE BVRFIRTE T2 N AFAERT B ORI AR s (1 15 B A I 8] -

PR SR R NTAS, IR BT b 51 & Aok 0 LA AT [9]. AU~y S B4 & 8
A R P TG i — R QIR A PR AT MR BE T BN 1R . O 1 I0E RIS B S MR R R, s
LRI BBl BT (i 28 H (0, BRBREE S, 3 R — I BN 1 U & BRAS FH A v R 2 220 . B 2R
A8 VG L TG P sk R S I 59 FAERN I T3 M i o BRIE, (OGS T U fe) o AR — o 1A 4l 45 3
i NG L K IR 2 PR AT 80 IR ? I T 2R3 2 S I AUR FERT B, BB E A — X B & AR
T2 AN ERIR — B & B FH AR AR v, 36 N EE 0 IR B K AT 2

2. MR BMESIEERSEREH KEIFIN

TR 2GR A B Y DA — IR B EIR B S PRI, AR TS B A . AR OR,
T W28 A5 IS 25 1R I B2 SR AT R Pt ) Jea e 2 224 8 PR 5 BERLASE P A 2R 8 2 U BGAE AT PR A [10]0 AT HF
S ZEE T, IR BT NARF S IRE “ =BG I0IE " rh ITHUE RO BB s[RI B0t
AR S AR BABIOAT N, IR R EH CEREN T CEIHRET %
ANSUA 3 5 B A P Y BTG BR AT 5K S i 2 0 e R 25 A | B e pl ot o

2.1. AEFE=HREZ

R L SR — B RE S LR A BGEM 2t 2 BCAL] ) 1 B [11] o F B R Rt X 5 AR AR R AU T
KR AVEHBURIEE, SR BRI REI S 6147 [12], BN EREC (A/RfEAZ))
55 9 2R Q) FTIANLIN “ = 2PRIGTE " [13]. & A FIEE T SOW R AR 24 7 s 22 (0 3 =0 R Aar 6
P S R B R AERDE . SIHEE] “E7 o CHPAFRE " BRI IR EIEAT Nt AT
T AL A PR AT B R [14].
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ATl “H P EligE N2~ (user-generated content), =5 B4R 2% F U E LR BE RIEREVE S 04T A[15]. 3
BURVREAE A FH P MV AR TR SE B, 17 HL A DL E R T B [16]. R GIAE & 8 AT v 15 B ki
—— B AR B NIRRT R 2 R FIWZAT AR BB T “H QG N A" EZFAR[17], Rk
TEZAT NBETS BN EERAEE 4 . Bilt, R OISR ok R e,  “BRsER” 5 “iiXk
TR AN ” BN R 28 Jey e 3 W s 0 FIE I o RT3t B AR LARURR (1) e 2R O = ot A
HLEY, TERCHLIN (8] N N A LT N o AR 52 R R 22 FL R S AR RN VR T8 E 5L - R R B 51 R 7 — &1
MYy, RE LG EE AT HURE, (HVEBE R L “ARB SOE AN IE 24 F BRI 37 IR R A
(3R 73 FM AT FTIE R GIE, BT KRELTAIRL” [18104 H A€ (4 AT WM AL . [ 2006 4K
AR CTERD HEES SR MRS & B A E AU (— M8 LTS R M) RALEM, ZAATE i Xt
Ttk HLEE R BOsAT MR HT, RN A AR N IR SN V208 BN S i B 0, 5 A i 5%
AT — IR BIVEAT AAHZRAA[19], (1% 5 e 28 DR A 0 N ) v 8 IR PP 1T A A 52 AR A o (BN 4 i (A0
B AWEAT AR T “H P RIENE” e N TR NG ?
15:§_FH CHARPERH” ARG, AT WS UR R E R R, IR SR RIEFL(2007) & R =475 94 S RFEHIR
R U A A R, R RIOLD) RIS 1920 BRI,

DOI: 10.12677/0jls.2023.116787 5503 R


https://doi.org/10.12677/ojls.2023.116787

F A

iR, 2 AEBR A IR S BE N [20]. ANEVERGERIEIFEE,  “LARHBRL” MRS 52
PLEIE BAE 38 N ERMD () 244, AR & /1 [21]. 7€ Computer Assocs.Int’l Inc.v.Altai Inc. &4, %Biig
e T IR AR BTN, DA L A S ORI 2o B AR AT N AR RLRBI AN, AR
T AL A AR E R BARME B BB R A E RN, RAFKEERE S5 A0S N A
RFFEAIIEIAL, PR RN N AT AT o N BT Y B 4% 1 . 7E 28 IR EE R E VERUR S 5 PR
FARJFHANSRE R, P ANE N SR T AT RN AL A e, P2 FH PRI R S T
KIEHEAT AR CHEA T N REUESIRA 7, HEZBAE— R EXTEAE 135 AR [22],
IR JE T A EAE .

2.1.2. 5| RELHIET “EL” 1BE

“ONA VPR B 2 — R BTG 24 5] A N AR i R S B E e —. H
HE T —dAR N G AR BN S AT IR QI EAT IO BR B o 2 AEBUN S 18 I3 2 IR B v 5 1) 5
BRI —AET 54 (5] AT NG A 1 AT SR 20 M ARIRF s R AE RlvASe A BB Bl “ 5 i ld
2R O EAE U — IR B EAT N EAL . AR TR — X QUIEAT 9l S il “ 385 451 Fl 7 402k 1 3
BUAT 5 A ) L O HE SR e

ARG — X QU E AR 51 R QIE A S T IR 2R, BT “@ 25 M7 e =FiE——
ES| R HIWE . I N A WL, e tEIlnd. 5IHEE WL @2 1A IR bR
ZITENIZEAI Y, 5 BRI 5 B BN IG R &, BE ST ECR i B ok, — @iife
PR BN S35 shili b, $E408 ZE e E [23]. Blln, fEMREHE ERARGRAFFHHRBARA
FURALZE R *, TC o MU 3 (A 1 B 2 85 PR 2 — 75 T BT i R (0 I T Y8 AR DGR ML i, 51 P P i
i aEET IREE, FMIZAITAANETEEMM. BRAEERn, “SIHBEREE ERKIAE T
BRI RACR, &SV BI R [24], HULse eS| IR 7 [25].  “SERE ST TR
DA AT 9 1530 S SR B i B S N AR TR i & 24 51 Wit o SIER P9 2 A 1 JRLAR ol B RG
iz O sy, SR BB R BIERU S R L N 7, @i TR R IR R ], (A
PR BAE o SR PERIBHE NN, EVEME AT e 8 T &2 51 7 I B8 hE Bk Py KA ZR A
I N2 FEAZAT N A R T 2 YRR B S AR IR R I PR T [26] -
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CEAEBGE LB 285 21 6 HE “RIRZAEBUEA ME, AT AAZZ RNV I E R
PRSI, ARIZIE K IERE MR, ARG EZ RN GG 7 SRR E 2 Xt
UARIERA) “=DHRRnE” Mol oy “AEBMIEZSERAR SR 7 N4
R AT 2000 FRAGHIXG “ =R KRR EAT B . ARIEATOCHRE, ARG HEIBIEZEE
BONRI &R L7 2 AP s o sEisE,  “AEE” ol vt LA RIR HiliG el n] fe ik
JREAEBNI B R R R [27]. A8 PR, 2R XS “REE GO0 T BVRFIRTS 27 (it — b IR,
TESRAE FIAT AR X AE RN 1932558 BRI i A2 I G GE R 2 S A s i s 1 “ A& B RV 55 g vk
B, TR AL VR E BRI BT AR 2R AR ] PR ) —— BRIV 5 25 A 1 B2 AR B M P AT 9 6 1 i
(RIBLA T 375 TOUYI T3 37 34 Pl 2R U A gl 15 245 P [ 28]

2.2, “FEIMER” ELEARTWER
CHPARMEM” R 3R E Leval EETE “Sony” RAVFILFERH[29]. “HARMEMAH WY T4

SComputer Assocs.Int’l, Inc. v. Altai, Inc., 982 F.2d 693 (2d Cir. 1992).
WU TLIBE R % (2019) 7 0192 BEA) 4517 5 RS H e 4.
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BRAE LB A ERRAE, $RTH T H RO B 2 2 A TS B AR O U B A R . 1238 v B SRR VR
FAAEAT A R A [ KRl DX 92k e A B AT — BV AT DI 28 5| PR A DA R A Bl o RS P 1) 6K
. HESREELTF RN BG AR, FRERIRE; EEINED R Z AT 20, EREEAR
AU ERTE T, B HEM “HEEE A B To IR R R B s A B A Y L)
faksrs 32 xR BEA R BUOR I ] L i

221 “EHBMER” MNRESEERBIEERN AL

R AT R 2 e B R I N T R R 95 [ BRASE A R E K A S AR UE[30], IR
JUERZARHERZ B T H A0 8 SR B iES . BRIk,  “FEHEMER” wara AR R,
3 F 2 A 5 T ) ] P B 1) B P A 7 FE S HE IR o« AN A R S ORI I R A =0
FITET Xof 1 1) R DA R JFC AR Jof o e #05  FEI BLA 6 B P 1) P 2 AP AE R 2 7, FE RIS R E H & %
R0 R B A A DG ) B 3 it

EEAPEAS ] S B2 (Transformative Use) F 8 FL/R7E 20 2T 90 AEARWIIITR HH[31], JF7E Campbell 2
UG o LTSt vl BE s O 2R B o A B P b PR, 7 X BRI © Ffat FE i — 2Pk
INFDVAE M G B AT REIE . X BRIR I 8 5 R R A I\ — M P P e 4 R e Bid i — R A R
(R B ) A R SR TN SE FH AU (1) [32] o T i 2 e P A FH R BT 0, “ IR R 7 R “TEBIESE T
B RHAES BREME “HETAERH RIFI D Refi e IR 7 BB R T A A TE AR IHE[33].

MRS, ERARMEFEANE BEH R B A A A AR 6 1E A B R X R AR
SRl FE 3 AN/ )i o

2.2.2. ¥HEMEREER L ERE

AR, FREZARTR RN BRI R B RE TR L, DR A G o A P R
I B TORE 40 T F AR A RL34]. R EAE ] XL A B U £ BRI = T5 1 1) TR
TIHRBEBRIHEN . 2) 0 56 HZFBUERUE M HABZ R 0591k 3) HISSIEEREER 7). AT “4%
PR A AR R M, A BATHEPE[35].

Ry ARG ] “ A EAE ] AR R R et P AT IR LT R R 0 S b A L E 56 [ PR
Pk G EME VSR ZH, B HEMNREseZ iR . 2B . 1) Regsia A ARES R
DPWIEE AT AR “Hdt” o 2) K “ReMEAE A 5 iR @ ERERRR. Bl bk
BEMER AR 1, JEBEREIRHZ S SE e T 0 B AAhRIE s[RI thoRARYE SR G IR 2 & i R 2 R4
WIEFA PR 5 S B 2 (0] (O3 S A, T2 B 4518 [36]. B £ UF G BERA IR A A
%, WENEBEEIRAE “HAEEN” 5 “AEEBUR” MESLBEERKR, AN “Bel KRR T R g2
FrBG HERGRIER TR BRSNS, AR ARG E S avER . 7

3. MR BMESEEERSERY KAIEMR

AT RAE T AR A BG4 U IR B 2 B A SRR I i, 8RR, A
bR IR AR R S AR SR L VF AT R B R [37] AR R AL R AR B3G5 AL 6 T 30 25 Ak
A PR o IR HE I NGE MR A N B, S ERGE N 5K B A P E Bl 45 7 —

SIZHER YN B A EAE A, S RAES S SRS R e 2, B A H P EOR AR, AE TS B B
£ HIARAEAR . 2 W Campbellv.Acuff-Rose Music, Inc., 510U.S.569, 579 (1994).

STEVERRIIESE Y, WALRAUE — WA T R Sbs vt s B SRR MR 3, AR 2 TR 2SIl . A A WA LR
T 8 B BAE T BT SR0E BAR S — i gh R 7ESE ], WIZRBUMDNE ik ok 00, il ek B dm S 9 (4 77 =on BAR &
TR S — A R N R B (2011)— A R W7 4 1321 5 R FH A3,
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REWERLBI L E 2 o W] TSR (T A B R EAT SE SRR ? & BRAE FH E BBl K R A Ik [ 38 2
TH 5V Y B 5 7 2B I A o BRAE BE DD RE IR SR L. A [ 5 B A e PR AT W T
X L i R [

3.1. AIE{ERHIEAEMEE/FRMBAThEE

o BRAS HY L B I RE 2 — 2 A B AR S S 1 0 B AT PR, ST RRIBUM SC5% 70 FE BT 72 1k 2 i
BE2p o ] A R 28 25 AR AL U8 1 B W7 A% SERSBOL SR AL il A2 40 4 FR G157 FLAS 2 (el £ AL
SRR A E )R R A EAE AR TUE RN LAY BN, BT EF0 e, ik
FRAAT B P A 4 5 2 B AR IR R 3 SO 2 VAR 0 B 1) DTk BEA T 2047

3.1.1. REXPOMLAIERES

b ELIDE I 5 A i [ ) 7 1) 28 L SRR A B Ak bl A R0 32 07 ) “AE R 3 3L
[38], JoiR e fd 1L QG & Y T S MO IR TE AR SAEREE M [39]. 7 I O E T EET, A
S AMRE “U5EIRBAL” « “RiZEAH” SEEREF AL MR BAICNEE, BB
FAERUE SRR & RIS S A% DAL, X B ERAR 28 S AT 3R . R SR i sk & FAE
T PRl (R 2 VE AU B & B I SEBURT R 28 P IR A5

MEEAERUE fi BE A B0 P 1) BE A8 A S AT 2 R R G 32 AL A b S » PR A AR PRI A R EURL s
WA OISR, & A8 P ) B A A P AT A e 2 BN A i BB R . SR (EBUGR
R4 S K R 25 TR A T2 B RS ARR 1T 3 5K SR UK 2 00 4 A T f 4% ) g
[40]s FAERUEIZRAT 30 I Btk VIR I = 2007 R R BB BT 7 (e, PRI o9 4 40 15 JEL B U 11
P S [41]. B, 1 A5 BSERAL 18 A EMRIN 5 EHIBL. AR i v B LR
P28 23 [ (R4 AT A5 A LIRERE AR GR35 A7 A IR AR B S5 42, Tt 45 FER A6 1) B A SR 4 e 5 2 1 2081
HEIA3E FHVE o 3 b B 300 RO i Ao 0 5% 2 1) A SR A T I S T 22 48 10 By, TEARAE. A B3RO
5 “RIBAH” SEARR . H¥EEE IS T, 5k 04 2 A AT 3RS FIE 1 g,
T LI FRA 1 W 4 245 18] (10038 P 4 SR AN [ 160 X 8% 17 35 a4 388 3 A o 60 00 10 A 3 S BB K AR PR 2
B [43] 0 AT UANE P M 38 3 K ) R P A BT B AR AR AT &t 2 T DU AU 3, T BB 2 17 AT
MRS AR SCALTE SR o RIS K& A S L, A A R B P M Bt B AR B fes s

3.1.2. BAHEBEEUREREZHRME

BRI BRI A X K0 TR QU A 21 FAE T FE AN B SR B AL A AR SR VE B Y B Rtk RIDITIE A%
AR DTSRI A7 AR BRI AR AR BOR et HR QG AT A I B MBSl 7« Ariddk”
BN EL T A B 5 [44] o AEARGERUSUAT M U B2 Rp VP P8R AR 500 SR s 2 FRAT: T AR B 82 P 23 Dk 25
PEAL o5 B ANV AT WA ot R SE B T 3R [45] - BEE LRI ARG, {5 BB B A L i B8 A T 400 B 3 A4
T T IT IR Z8 22 18], A8 TE /6 A 80T B RS ., BN AR T 28 11737 SR O s
(2 I3 [46]0 RN PR H, Ho—J5 TR A BUERERE A BRI K B LR AL T, Bl
I 3 S ARS8 55 B A% R AR (471 B0, JSORIRE A R PR 1 ST A o IR P42 ) P A 114 [ 49 542 f
T BEENN, MRZEPGERES: “ LB O I @ BN e AR TR R 5 B 2R
RORETE, R B RG] RS . oIl T A UL 2 BOR TR FE I A 24 T LI R HHE 57 v (1 T T B
%, PHASHAIME R IEE Al RESE N, 780 RIS Bl T e~ thae +o ki, IFA
B FRORAE BRI . WEAEBOLIEMIE, it ikl oy, BT s A i ik R 5
HUBIRE G L “R0R” ARop BB BN ER, @ A —Iat” T 545 R AXHER/INE S FT RErE 7 &
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AT HCE o DRI 24 5 LA P 8 B2 D TR X S AR PR A R AR AR A VR AR
32. BShAEEARY KNS

A THT X 28 AR AT A Ao 3 I 0 e M AR S B D 3 T, S Pl vk e 4 el I AR B T
FEAENLIE S AR M B AL R BB e, AR S A SR AR ZER e A 5, i H AN S
e ] 175 L ) S 9 [ B et 2 >0 S [ B P ) BE R adE AT QEME AL AR R R T S K Sl
AT R A A I8 IO £ B PR o

321 XESEFERERIZESRZELREARE

SR NRHERE, 5 RN TR B UR 2 [ 20 A i % 1) B ALl 20 . R AL A L BOR B T S5 FL
B PEAE S5 B ) b 9 SE O B o — T3 T SEAT RIAR B OR, DAAR B KW W ™ B et 55— 5T
WA DR~ SR RE S D9 IR SR BT IR BT /R BIRE . B A BT BRI B A AT R HL & B0 BB AN ] 52
WA R, AR 2 HEORASE h R AR G 2 AR IR B BL A 17 . SRR & PR A RS X
PRV T3 e v S ) B AR 2 RO R R Gl A SRR K e PR AR B 3795wl A 4l
5 RS AN IR A, R {5 A 2B N 2128 5 B P ) REAH AL T R Y XSk i
HRGEVE, AT B A S a0 R ER A,

e B PNLVEE IS 28 T E RIS+ R AT N, I — B RIE AT
FIBREE . FEZAMET, VEE MR TR AL HIVE S B & A7 I Ak b AT g, AR ASZIE RS # HE R
XA SAE FIAT AT VEAR 0 H BAEORE BT L v LAAE W95 S ke v T R P 2 0w R AU S A B 3R 51
5 ARRT R, SR E A A B I SR S Rk RS BAR RIS 15 28 52 F AN st —
— ISR B B AP EAT S 5 RN A i FEHE S [RII AE RS PR KU A 8 1 46 5 BRSSO
JS2FR 0 E B AR, A B P32 R 5 A A Ml B8 A VG ORI AT 5 AN N LR 5 /5K . Bk,
i ] £ G P 7K At 265 5% B RH G B S8 3 A P P i R A2, T AR B8 5| AR SC U B8 R

322. BXAEERTE “PEB” —MFNEIT

1E 2018 FABIT FAEBGELAAT,  (HARZBIERGE) 16-G AL 5 TH 2 R UL 4 1) 3 P i =X,
W R Z REVE L HEDLSIRHTHOR S A T AE a5 RS 2RI A AL T v 2 v . AR H AR HAE 2009,
2012, 2014 F=0K MREEED CHARZERGE) B 7 REXTHHE AR T ML & B T
PIFN%s, ABATSIEIEE A R BB R Sebr g 2. [Rtk, HARSE)EE “PUERIR” , §ikaHf
FIVG ], S B M A AR IR R SR SR s gl 2 1)

H A B ZE AV ERGER AL B AT I B R AE & B SIS B BRI R, RN DR B 91 28 AR T 1)
B LS, I LUE R H BRI T 37 R 3R s v 13 1 FRRs - B B A% TR 2R A Oy =M AS Rl b 2 ——R“ T
TR “RMEH” “ARBERHB TR, =ML S AT S R, T
“CRFER AR B IR R — B AR G BT R A28 563K =2 e sst . (AAREE
BEN BRI 25 IR S BTV 75 SRR BE 23 ) 8 1 AR SE AR 5 BAE P bR, TR T “ U + %1
o+ PR HERNEEN, RS EAT RN EOR . S A s SN B EA A 30 sk
4 J& 2012 FEFI A B K, B IR IREARRIF R . R SER A S A R i, B 25
T CRT I AR AR LA S AR SR BRI S2 57 X —FE e, JEEE TRk . 7E 2018 fEAETL
W, AZSRBR BRSO AN AR R RIE N BRI , ixskisd e B KRR s ST KA
fEFTERE . SINH AN ) — AR Y T 0 IRk 3 — A SRk 2= AT R 1 SR A28 1) R 9 J PR A
S0, (HAH BN 2016) , HAN ] 2016 45 6 H 2 HIEIYUE, 5 59 1T,
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AR AT B T EPIE — AR, AR S B AR U B R 2 TR T A R
PE— AR AR M SR FCE N B, BRIt A TR E . IR0 H AR AEBUE S LB Ik 5L 5K,
A BUBURI R ] — s 25 3 10 32 B8 SCAE T WA BR 1 155 T8 AOVE A R 5 A TR v

4, MR BMESIEER L ATEE

KEZHEREY, SRR NY RS 5EE ARSI L 5% bt e v, N4 AATTER
FVEAW 5E 3 1) — Rl 5% F, BVE— MM FE S NI AR B IAGNEA B S, A HIR
365 . MATER HEFSAE T a0 i B AR R 28 A SRAR AR S ;B8 165 A5 F iR A0\ 4 %)) ) 25
WA GRS . BRI, ARSI IR BUVERS JEAE b s AT A 2 15 8 -6 B F RN 38 SR 5 1 15 Z)
T EREITE =R,
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