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Abstract

The ongoing advancement of active ageing strategies poses a fundamental challenge to the institu-
tional logic of traditional labour law, which treats the “retirement age” as the dividing line for rights.
From a legal theoretical perspective, this paper systematically examines the legal status of older
people’s labour rights, the challenges to their protection, and pathways to their realisation in the
context of active ageing. The research reveals that China’s current labour law system is deeply em-
bedded in the institutional logic that “retirement signifies withdrawal from the protection of labour
rights”, resulting in older people who have returned to work after retirement finding themselves in
the predicament of “working without labour rights”. The institutional roots of this predicament lie
in the institutional fragmentation between labour law and social security law, the linkage between
the retirement system and the criteria for determining employment relationships, and the insuffi-
cient translation of the concept of active ageing into legal terms. This paper proposes that the inde-
pendent status of older people’s right to work should be affirmed from the perspective of funda-
mental constitutional rights, deconstructing the traditional notion that “the right to work and the
right to retirement are mutually exclusive”, and establishing a legal position in which the two coex-
ist without contradiction. On this basis, drawing on comparative law, a multi-tiered legal status
framework comprising “employment relationships-special employment relationships-service rela-
tionships” should be constructed. A social insurance enrolment mechanism independent of employ-
ment relationships should be established, and systematic safeguards for the labour rights of older
people should be provided through legislation against age discrimination in employment. Active
ageing should not merely be a policy slogan, but must be transformed into a legally binding princi-
ple with normative force, guiding labour law through an epochal transition from “age exclusion” to
“inclusive protection”.
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