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Abstract

An impediment to performance is a situation in which a contract is not performed properly, fo-
cusing on circumstances that impede the performance of the contract, including change of cir-
cumstances, failure to perform, force majeure, etc. We do not have a definition of “impediment to
contract performance”, which is a concept from German law. In the event of an impediment to the
performance of a contract, remedies are necessary to protect the legitimate interests of the con-
tracting parties, of which the rule of the burden of risk, as a remedy for impediments to the per-
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formance of a contract, can play a role in helping the fulfilment of the contract. In China, there is
no systematic law on impediments to performance. Against this background, the relationship be-
tween the risk burden rule and impediments to contracting performance is studied in the hope of
providing some benefit to the construction of the law on impediments to performance in China.
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1. 5]

FRARI HENGEIADL, TS Z W7 TR SSIL SRR, HEEREET, &R
HAEARESLIE SNSRI MR HEAT T % SRS, HFEANRER AR HL8 A & 5 KA BT
RS, BlmGHNR B SR GEIRZ 9, S FE HRIEE, Xt & R EATRERS . HIaE
JEATZ )5 G TR AR A7) A 24 30 N U AR SQUE ) [, RS JEAT bR 5 7] 2 ANE 23 N ik %,
DB SRR AR A 2 S, HEACTE e SRR ) RS N 1% W

EEERK T EFRBEATRGRAE L, RS AR AL sSE b 2 AE ], R A AT R Z
I PR XS 3 AT 20 B )R SR B BAT R S O T RlE LR AFuE A, & R B AT RS5O S 4E U
KA B D, R AEAE 5T 7 Bl B RN E A (R FEAT 5 G e 3 P th o B i B i RTE
. MR EE =& KA EHA0E, HRKb Ea R EATES L TR E A — 2 f
Moo F RS0 E [ AT BB A XSS G 18 1 BE A BT AT, (R 58 T =38 MO8 AR LA ner i Y it e By
Wb, BFOM ZH R RGN T RNE LB A AR 2 23 SR OB AR
2. EFRITRREIENRE

EFEATERG, e E BT PRLER, TCESSEEAT S RNTEE. BATRRSER S E & FVER
DHNAEL]. ARZLSFANGRBALSN, EERBOL. SRAR. GRBET. AFRSIEERES, R
JEAT R B3, RS FEAT AR, K BRI G R AT e . REDE AT LR “EAT
BEEE”  EATRRRG — TR RIR TR, WEKT BTG EEMET (RiE) « (BFZ%) &
R, A T o B 53 1 & FEAT S 246 T S ECE FIARE LR BT oL, Hoh
AT B AR BRI E T 2 ARG, HhARERRS SRS, SEEHARE, 5
SNEREHE . KROAGER S L LR, BRI RAEAGE, SABEREAMARER]. 4
HNEEL P H BZIE R RIR R, P RSB AE G AR EAT, SRBEATHTRBEEEE Y, S5
FRTEIEFRT, AREARATCLVART HHEN, #IE T EATRESITEE

21. ARBITRERERAE

AR NGEEE B SC B e — 2R, Horh B I R A3, DR 25 E & IR B AT Wk (1 [6]
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SHBE R, BlnSAHEiR . e A RESE, Xt SBCE RET ARE, MBS 7 AR H A seil.
IRARIEAE LB 18, W& RSN T A5 58, O BEAT IR R AE & [/ BRAL A A4 B, BRI 4xi,
BRLT A F AL 5 NFTERI &S5 F1. ISR A0 B, U7 53 NS B 34T & RZ462),
RA I 7 G5 EEE T AR S BT S A REIEAT . AEXFE LT, AT IAN A R AT R
3L, ARV G FEAT L TS, R 5 WX A AN T A NRA R IR . Bl AnTEE e R T
R, M AT CRAEN—AD DB SCSE S FRREATHER, ZLEXU7 T 2020 48 1 /1 10 HiAT & F4i4s,
FERETE R A, DR KB M &, A ) I AR T i i D, TR S
29, AERARZATOBELLGF. ARG FEAT RS R S & R L UG, A AT
A BAE AR T e 5 L. X BRI E R, A AT R E AT, MRA EAH]
TREWE RSN E . EE L, EEX AR T E, (EERZML) F50. sk
AT 1) THREFRIRHA; 2) NITSLAEFMAER: 3) BRI 5 R AT, KE (RiEMR) 28
500 < BHLE 1 4F20id R ITAE, FELH LI R TUE MO Z AR, A — 2R HAh I T i sAE A R R 4T 9,
XA EAFAT A2 — A SRR A, 25 NAEBEATRE 35 i 18 S 120 P B ZE LR AT LA I
SAE PRI o 170 45 ) JEAT b5 1 S 1) 2% s SEZ A A 5 )R AT SE SR LUJR it Ui B AT 45 A AL
TEEGF S BETER, ENAZEAEREN 55 BITER . BI, NMiZ4 G 18E & R LN B8
WA, NEYONE F B AT b L GRS (R & R 4R 4500, mARE F4ias 2 Ja, SRR 3 X
S5 RIBEI S B A AR HHNKIZZ) H RS2 53

— BRI EE LS 2 SIS RE R AT RE I A AR, ASF 3R R B AT RS A A AT A R A A
HY, R s S A R AT RS = 2E b AT . & R R, R 4ras 505 A e, xt
T RSN NERAZIZFAE M, ERAREDAE & [ A s & R B AT RIS 0 BRI A
GRLIXTT o AE A TR B AT Bk 1) R AL B A o AT 25 1 29 N R R, 430 A2 51 & F B AT BRS04,
=N RS SR EAT RIS K. GIAfERE s 2, W L5 A mI e 24l 1 B S A A,
BRI IR & MBI 2 B 7 AE B RN SLZ A1) 42 R AR 2 =) A7 1 1 R R — i, R
IR EAR, TR WG, CAREL T 5P AR LA . WA O ZAMIE =N,
I FH N HEAEAE, B TR ARG R, G TG RBEATRRS. Rk, fekidmE
ITPERFHIAMACAE BT B FN, ERZA LB =N BB AT A e & FEr L A, il
HIEAF A UG - ABDRIIERS T AR MV, %A IR A R, ARLZ AN B8 A 2 & R EAT RS
IS

22. AR ITRERENEREE

G FEBEATREG AR R EEZAPR, —RRANE RGBT, 75— K2 B AR
ROTSER .. ANRRE EEARE S ENREEANS = ANEE . T 5 E A5 RN BT, EEREHT
HENX S HER, WAL NIEL, W LGRS FEIT AT S8R EHASEFE YL, W
WLLREGRSNZ G, BFENSGRARS WEL. 5= N EE R AT RS, IR RIS = A1)
T R, A H AR SRR X T AR 2 S N E R AR & FEAT A, XS
HEANLR, EAMER SRR LR, ARG . S LR 2R R R 1A SR AT
PERURE B PP RAR T S EE FIER IS, B 40 E L ARt i 80 FJCRL. MWl Ot 1 2
EAF U AR, HBRBENEMS, SAMNEWEETLR, MMANMERT T AThidiz
BEFSITLR, BA T SEAANTRERATIORE . RUESEAT ORI 2, thoAR W] RERE S Bl 2L, BnARaT
RETEARAITEOL . ANFTHUAI WA R TTHRA, TR T BEA ARG R IR S EE [ H A RESE
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Blo EAWPIRERN K, JHEARMESRE KRR, hATREaHEFRARL, BiSHEACs
TR R RE S AL, (HAR A H ORI R TR MR, AT RER F IR A AL, XFEL
WET AT BAREREGRMLG, KA TR AR AJE TRk 1552, 47t
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E BRI (] A TCIERERT A, AU T iR —E R E AL, AR NIRRT E, R AR RERE
HURER, EANEEXOTNEREE. (GRE) BCAUMEAAE, EAE (RikM) +, BHEEL
TERGBTIE . (RIEI) FIEHARTR P L “HEATH 7 ZAERR, BEWEEHEBL LN
DUTR IHFASZIRFEBRA TG ST ARG EA SOV FE L R EF B2 —[3]. ARHLOMIEHAEE
BE T 2 MIE S FIT LR B TRz, B AREINE R, WS F R ATRRAG I A LR R K
FRIEH . B THEAHIXA, (HEF IR,

Blt, iR R EAT RS B SR AR AR R, G4 S N R R AN SR = N, 3 R VE A ek DA
LB WG L o

3. M SAEFNEAE

JRUSE S AE R o AR R FE & REATIS , T RE = HBUR 2 AR, £ BT A GERIE 5L
N T EAR AR I EC, RIS 78 58 d AT A i A XURG AN R SR IR ARG, SO A AT 33 T X007
HH NI F G R & A RE B AT I AR 23 [4] .

3.1. RSB R A

R REFGAER ST GRS, BT ARG TR L NRRE, SEAREIDBS. KRA . KU
KAER BARRA AT LOR AT W ORI HARE . AN AR LG DL . I U AN ] REA7AE T 5
FEF, BNRAEXSER, W74 TANAE X%, DA, RS HEGER T2 5%, (1
R B 55 =1 .+ =2 KU S H A e : i T AR EE 45 M AR, 655 AASRETEAT 55
WA KX AR R ANFTRES T B35 N RS TR AT AR, 655 A REIBRAT 55 S BTk
ATTRAL. RE (REIL) 5 604 K HUE 1 K SAH RN, AREIGEISAR . KRRIIXRE, FEAR AL
A2 T SR A RAE, S 2 JE SR R, (HR iR S A e B G A ST ZE I ERSh . FRE X
o S AE A RIS e RS, W B S K O KUK B 6 52 A RO SE BT #e A 4 N o AR BRI B 6 52 A+ 14 2 1T
RAET AR, SR, A A BRI, B8 FARI X

DL L PR B AE A AR BR AR A Bt R AR RSB S I, ) 17 P SR AR FH I 453 35 X R

3.2. REEH 73

RS EL 5 T 25 A ARG . 0 R A RS R b AR =Bl 0 o 254 AR, 2 Fbm (P B8 K 2R S5 51 5%
NAEBR AT SRR SR AT, IR — ARSI BG5S
SRS Y SRR BR YA S OSSR R RS o A2 5 R BEAT H BRI RS SCRT BL 23 D P b
B, —RJET K, 4R TARERTIOMIEH, SEMFAGMNAGE, £5 5 E 5D NEMHR .
HERMERE . ZIEHTAISTETIOSEANRHELT, RS IRKK, & RE .

3.3. RSB MM B9HHE

IR SAAE AU AN HAB KR AN R, A B O ARAE . SR A A 2 1R T DAHE P S5 32 & [R] O XU £
RN, SR, oAb 2 AT AT ER . anfrdHER . JFEANE B WI5]. XU RN 3 ZR E T
KA, HEAE S A AR T 5 B R A . o, BN XU A A I 8] 2 5 A A
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4. ARIBITERSMETIEXR

o R JEAT BG5S 0 T 22 5 2RI A, AU S4B R FO 5 XURS: e E 7RSI 1), 5[] J AT it
WE T AR AR EAT . RIS W23 R 5507 sCE XU RS, SUTAAHER AR A . ERE G
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EMEEBL ATBUAR T 2H A Al AR R, ARG RO EMEIREE. HhhT
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[ AR AR AN B o R AT LA T 0 A R AR AN Ak, 3 I8 A B SE N & B, DRUONEMRRR & TR 58 &R 2l
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o S U | 2 VR B Ao BB R I AR R, TR i e T 3 0T T — bt e, Z0E AR
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