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Abstract

The current system of risk allocation rules stipulated in the contract part of the Civil Code of China
appears to be chaotic and mixed. On the one hand, it is due to the lack of systematic nature of the
general rule of impossibility of performance, and on the other hand, it is due to the mixed applica-
tion of specific risk allocation rules such as the rule of force majeure and the rule of change of cir-
cumstances. Therefore, the applicable relationship between the above systems should be distin-
guished and clarified from the perspective of interpretation. Specifically, the application of the
contract rescission system and the risk bearing rules should be selected based on the distinction
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between the risk bearing parties, and the right to rescind the contract should be denied under
specific circumstances. The determination of force majeure should simultaneously meet the three
elements of impossibility, and distinguish the effectiveness of different types of force majeure claus-
es. The rule of change of circumstances can be applied together with the rule of force majeure.
When considering whether it can be applied together with the rule of exclusion of payment claims,
itis necessary to distinguish between the debtors’ income or the creditors’ income that is harmed.

Keywords

Risk Allocation, Inability to Perform, Force Majeure, Change of Circumstances, Termination of
Contract

Copyright © 2023 by author(s) and Hans Publishers Inc.
This work is licensed under the Creative Commons Attribution International License (CC BY 4.0).
http://creativecommons.org/licenses/by/4.0/

1. 5|8

HTEFEAA L, AR5 25 NI RE B 404G A TR 2 & R TR 92567 55 SRR 45 LS5 R
JEATAEAL R B I8 KRR 1]o RAEX — R v i e R BRLAS BT UH 52 X075 SR R S 350 & R AN e
TR AE XU 9 N BT S B EC, (RIE) & RS EH 7 — & X2 BRI HLNIR R [2]. 281,
(RS BEAR R A SRRl ik 2 B 5K AE & (R 2 2 U 78 23 HE — RV KB AT ASREREIN, - B R RE LI AN T
PUITHRIN S 175 B4 A T R0 48 45 IR AA (8 XU, 70 R U 2 TR B R IR S 5 B R A, B0 [ A DR 2 S K
HREBARELAE. BT (RiEM) RIRImAG LA A, HARBE (RIGI) BBIRER 2EtE, ok
SCRAENIIREE X RIEMRER R, 22O BT CRIR ) W SORERE FR) 45 TS 73 BE A U )3 P 9
51 ZE BT RE AN 70, MTTSEBIN CRIESD) 5 R4 KOS 73 BE A U A 1k 2R AL AR

2. T (RZER) BRI SECARN ik REREL
2.1. BT BERMI A9 R 1t bR

JBATARE, RAREABRZ BRI AT RENIRE[3]. BIARATT TS A2 FH i, S At
o S NRBRGHA ST AT MR R4 55, ARGERRE R H R RIEER NN, W5 aH
MIZE AT S5 S X g Ao 55 2 (M B AT 2R (4], Horbr, S6fF LR ZRIEVESR — T 45 SC55 IO KA 405t 7
7 XRRFLER AT UG5 7 AR S PR A 2 B 2K [5] 0 X — BRI RIVET55 N S ARr 45 A JRURSE PR AR T U
HAERHE . HAERRNERE RGBS ikt , I vkt e jm e AuE B P RUE T — ik
PERIBAT ABER . (REE RGEMD 5= —+=FWCIE 7 RIAITHTT T 007 S F AR S g E
ST JBAT ANRERS, XD A 2 AT HTE SR K. (HARRIEM) BB TA =+ 5k X BRI H 53
TR HFEN R HE BRI 5T T X07 BN S B EAT AR, #1655 N RS20 g A RBUR,
MJE#F AR AT ARG E J6 RS NG SO bk, B Sbrxt Jr M E N 55, N
JEAT ARERI LI RAT 2 3L, I — 1R BERA I 1 KBtk 2 A TR Hh XU 23 FE (2 A N o

O (RIEIL) 7R RS 2 o iR R R, IR RIUE — BV B AT AN B, 1T A 7E 75 ()
G S HLE T ARG R GTS BEAT A RER X 65195 NG S5 AR EE,  IFSE SRR AL M [6].  (Rik
B BIE I\ AFIR T 655 ANERHE BT T AT AR SRR TR BAT I R BRI, BET 4345 1+ 55
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AREAT . TR TR LB REE K, ZFSOFRMIBISORE. £ (FRE) A ¥EE
5K, MIZZESCIPR B R R EE BB AT A RERN, - BET AT DUARRE H X R 25 158 3055 1 S bR HERR S 11
KRB IRR T, 1A 223 EKIEN S 1R O B ZhiikR . BE AN (R B a )\ RIESRZ T,
EIRM SRR R E R . (RIEID) B\ 55 OE AT ARE S S R H AL
i, g AT DU Re s T AAT AR R AL, AT (AR BRI 1 B AR A 2 SR BEXT 54
FE3C55 A . QR R 5T 95 NSRS T E )\ 528 — R UE HEBR BB 25 (S SR JE X f 4 A 55 24
bR, BE AR HZNRER, B FHE L YRR B AT (AR PR B A5 2 st 2%, Ak, o L
A, SRR RIBAT ABER A S5 B, TR R4 5 OS5 WIIFARBEAT MEAE T BB AT
ASBERI B4 R AR ER[7]

MIIREE SIS R, JEAT ASRERIN 5 78 SEELZR A XU 55 560 Rp 4 A AR £E 75 [F) 24 S N2 TR 7 B
AL R TAE JEAT ASREIX — VA SC BN 25 A0 3L 55 SR 4 45 SCE5 R K. T (RE ) 55 580
2k BRI A R B NS B OR S O R A 25 A5 IR AR 73 HIE XE AR 25 45 SC 55 T T K AT Ak T =i
ROPIRZS o 303 LI 3L B R B AT AN BE U (25 28 RE M8 g DRI — i L, BT 7 A sy ) STV
A, FERMNER) ZE R ENE . MR IISLI A, TRANEAT AN BERI I A4 22 1 R sk S S50 IR 73 P
MAsES, MR EYRE (RIEI) FrlE i T BRI 72 SO, B AT HU 0 5 3542 3
VO PRRS: 7 PERR U LR [ AR R ) 45 TR 58 ASUTIE I O B B RO A 2 A5 S35 S B4 F) DR ) 5 3k 2
[T

2.2. RiERBESEANGREER

nRr g, BFERE (R R SRR EAT AR, 75 W A T R AR 2> i & R JE
ATIERE R A2 A RS AR A 25 A5 ISz o SR, 3 BRI 2 8 FR) S BRAEAE AR AN, AR P AP AE 3E
FIE o A R RUSE 2 BE U F) 3 VG B AAT 605 20 VEERRCRAEAE A F, HLRELE A i A F T 24
FHNH R B TRY -

HE, KSR S & R ER G 2 AR e . I (RIEID) BB Ias+=%00E 7 & FRM
Bt 52, 1 PRS2 BE RO R AE (R G b JU) PO AR T 2 U P gl S S2 5 [RS8 1 44 B R X
W BCEAT 1 HURE - MNIDBE T SRR A RE o ML TR 2, L) B T KRR R Rp g A L 5%, SRR R IR
B BCIITIRE . FED) SR bR I St K AR B 5 A H KA RESEBL AT, B AT AR XU, 7 R 23 P
20 A KRR e 2 A5 RSt AT DA B AR N AR 5 R AR B ) B HEAT 5 R T BSUR L 55 O 4L (8] AT R
PREVISIUK R P EUBAT ARER 25 R, HRRCR Ak, A a1 AR RS & 32 N BEAS 7 2238
YRR B R 7 SR TN, AT EEUEE MR E B BN, TSk RE TR E R TE T AR A%
NISR AT BRI R , JCRIE R & R AR MR & AP SR 2. 538 76 M PR BN i i J AT i
FNS5 Bl YR A T AT MERERRAL, DA KRS R A5 3055, FALRHETIT T RCRIA
M BRERLE R BRI R R ML FERL, Tk AL T A DURBRABUAT (7 287 SR E T, (MR ERAA R T
—E R FRERA, T HL AT B8 BO A A5 SO K RIS Je 458 35 05 A5 55 o 555 T vl e AN i
BREUN . AERTIAFR V) SBUK R BUE & [/ H A RESSELNE T, b Pumhil E rE R e s, @
BURIE S R AR R S 5 IR L IR 9]

Fo, AATHUITAN 15 S AR R 5 XS 7 PER U [ g o o) P 2 TR A AR T RS e A
AP A ST AR E R E (RIEI) BISCIUE AT 95T 1 13 N S BUBATRRIG IR, (EXF T
R BTG d, SRR ST IR ROR T2 AT DU B FERE U A5 ) g o ) 5 I
PR B B3 . (RIEHD) 55— 7 )\ H SRS LA U6 BSL T AW BRI . R 5% SO
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SEANATPUN FBUBAT ABERT LLER 2 B A i e bR oe AT, (HER TRl DO SOITE “ 3" RIE 5T
FE[10]e AR, 1228 STUIARXS 25 A XU 1 7 BE R ERE o X i Ao R R Il I 28 Tu i s+ =26 45
—IUE, RIS B BUE A RESEILE A H B0, 3 AT DUREER & R, R RS 20 S i RN 5 [
R B R AT R R R BT AT ) S BUBAT A RERE 118 F AU PR B e, B 5 5 W) s 5%
FBAAEANFM AL, 7R — D .

(R BRA =T =500 TIEHARERN . R TIEALE RS MEdN, HEAAL
505 B R B SR B B LA AR S B 5 R o X R 5 2 RSy O R A7 AR A R
B 2 Ak o —J7 T 1 AR S AN 5L Z AHFAE S X2 b, 35 2 (8 W] REAFAE B TR R 5 25 R R AR [ 1]
ARPIRAGEII . AT ARERE G2 WAR L, WAL PP BN D5 & RIS O,
LA T RE S BUS R B A 2 AF R A R AR, HETT A OE A AR SR . T AN AT 70 R 5 4 34 A2 T
RS P FRE R RCR AR, BTE NN B R B3 ) P XS SR RO A B, 2 OB 17 36 5 [ A o 1
PESNAT] X7 H N BBk LA A AR A [, BE 2 EO A A XU . dn T X > AN AT
U 5175 95 A S AN I )3k P oy S e b ) — K. 55— 5D, BRSO, (RIEHY) BT ok
T RE AN P 32 b P — R AT AN BE RN, 8 Sz Bk o A7 A A B 42 2 ST — 8 — 000 ““ JEAT 3%
Rl BIfERE SC VR AT AR BR & R S80I T 7052 1 17 95 A BRI 3 52 40 A 375 SRS AR
BRI, 5 B IR A AT & AV A X 2 [12].

b, WIE (RIEM) & ) gnif L XU 7 Bk & 1 1 Z D R 2 SEILB AT A REETE T At S
XA WS 73 il o 2048 S5 REJEAT ASBETT S bk, (EXHAR2a 0 52 15 SR M E W SCRLE - fE40 35
SRALHE R AN A B 2 — Ak B AT A BE MU 48 FH B 1 JE AKX — LU 73 B X ARp s 4o RURz I, I g i
B TTUEAR (18 RS 23 BC U 5 1) B 73 OO ARr 45 A KUz o IS AT R L 1 35 AR SN L R SR 5
e P s 1 52 2 1) 0 2 B/ A7 A3 PV B SRR BRI SE A, DRI 20t 1 XSS 70 P I U 4 28 B4 14 4
&, TEIE AN R 2 ) R 50 2% TR U )3k P i A L 5 LRI £ PR

3. AFIMERHIES K T2 18 i R R

WIHTPTIE, AR KA ARSI K R BUE & 7] H A BESEEL . A (R g B o] B2 5 X B 4800 3 P
HMBLTE A Mt LR PTG R OC R SRR EAFERERR — e SRR IR 25K 13]. T A RIR
B RS SRR S 5 AR o 1) PS8 AR BRAR G s 2 A D I AR XU PR 5 5 R R e o S 47
G KBHE R FZERIAFR, XM AR E DT (R praki. MRS rsmmtt &, Ny
AR B SBAR I RIS 5 AT P2 3 P Al SRS o BC RO, 3 7 A AR it e 2R

TG, MR E AR P S A R I ) AR F 552 55 AR AH, IBEIS RS S4B RN, R4 4 LS5 K
XA RS D BL2a 15195 N o I IRAE 20, (BN R T 40 U B FERE N 2 5K e 45 A5 SC55 R B B »
WAMATMERERRBURFR G 1R, A E QAR A SO RO oK, BT UGB AT AEAREREL, k4R S0
TG R AZES F AT R g o USRS SRR AL R — 7, B T 3k Y DX 7 PN D 5 5 ) g8 i ) P2 £
GORVFAEIZTT 2 NP R 25 A RS, DRI T S A2 IS T BN A AR 5 )53 P XU, 7 1 R0
Z IR, SeVFBURNAE PR AT AN B DR 73 PO AU Hh e 43 b — R I 141

F s ARIE I E b A SR R AR XU FH (BN A, IR XU B BRI, X 4 45 ARk DU H £
BN, BESRRI A BUR R, 5155 NATTRIE RGBS R4 A o BEIR 4K R RR A 2, 7K
IGRNASATATAEARERAL, W GRS D F X g A MR AT 5 AR BRAAS—ZUr, & H p Al
WO 2> A A XU 2 BC RO 8 RANTRT o it 5 TR R B o R T [0 i A U 2, 70 XS S HL RO R 5 0
T BRI 2 IS S PRI U AL X A A RS 70 BE R R RN, E T A3 ADLSEIE R, HEBR BB R
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BRI, BRI A R BN 24 2 5 U1 TR PN AT A, T3 P DX G PR ) ) 2 At £ 7
5 SC55 T K EAE K RERRCR Ak A, R A7 AE SR 8o AW sl A DA RS S7 PRI U 0 455 2 4+F
S5 CH BN K, BRI R AT A2 0 390 R o LA BREA] %ok =4 3 AR w5 1, IR = 5 PR A R PR AT
RESIRI BRI AE F  2EF N, ARERAURIAT (0 18] 22 € B e 000, R S T SR BRI R PRAT
AR, DR 3 2R by A A2 DA RS A BRI 5 ok e SO0 T P A B o RO, AR BRSNS o AR VR IZ8
ST AT, BRI BB AR . 78 A R R ] B2 5 XU S A BRI e e, S R BRI AT
I 2t S AR DT AR BRI B AR R, AT DA 2 N SRR o R L 2 i
XA AT KIS 77, 3 i 45 ) RS S BRI o 6 DU B FERE U LA R AR B M U R SR RN, B3
S R AEAS R A AR LUE o B1X CONZ R AR AT IR IE (R B, AR BRBUYITA R et i, 243N R]AT
A A BRASE T SRR R OIR s MRBRAUIRI et i, 43 AN RIS O MR 45 AT (A 4 15 FR L1 5K
B, A 1 i R 9 TR U )3 P 5 T v 9 22 Ak o AT T IR A A A B T s S 1] R A U AR P, s TE e 22

F= FERIE T, MR REE DFNIIRIRR, BRI FOR Ar 20 A5 RURSE A PR i) 45 7)Ao il P2 )3
I P KU S o i tn, AR S R, 2T AR ) AT A SR i DR 2R I
LA R 5 — 77 2 NFRBRBUIAT . ATHRE R RIS R, To1R 2 3d F A T Ak o o] 2 X 47 4 R
W, FLIhREAAE T B R4 A KU 20 BE 103K — U R 70 BEAN R R i 24 S NAE S R Z AN A 3 [A]
T A R RAT SR R M 7 2 NS I AT AR SRR I, AN DSl 24 3 NAT AR ERAL, T 1z {ef
2 N YR RS SUAH RN R 7 O R0 AT U o PR, 453 55 N TR O A0 F 5805 K R BIUA I 22 s 22 37
KRB, 5255 A RLIA AN ZS A IZ I B2 B B SR, RIBRN A AR REL.  (RIEIL) & A% 5
RIS EAEE KRB, AR 2230 AT AR . i TAREE RS R A BB R A R — 1, HATAE
WARCL AT B IIAF B2 BT TR 15] 45 BER 5355 NAT AEMERRAL, R A5 B4 B 1 55 R R R, T2
FBNAEE KA E k. #ltt—B5 7 B2 R 1 153 55 N AR BRBCA0AT A, 38 3 LR B FE A 7 PO AR 25 £
RS o

4. TR B e

XFFATT G EE, AR T B B S I =R E LS E B UL
S REE bR tE, AN CR B SRR RES U eiE R iz E R, BRI
ZOM UL SR AN T BT AT AP B T AN B EE 24, SRFEANEN ERGRAEH xR, JFH
POAARZE R R AR FE . PR BAER EM S UL, VAR U A, BTG EE R
SE N5 HOB N W RS ORI R S5, W (RIEM) RAFh U m. RyE (RiE) 28
—HE\TRZE, AATPUIRARENIL. ARelt e AR RAZIEIL . RS L, AR, A
AEE G0 5 A RE ST IR = AN EAF L IR R 9 R A M AN BT 523 00N, AT AN e AR 3
AREE, EESFENTL TR HURAE, WA RME S NSO RA T FUA AR R, th
RN A TTHLA[16]. EH NN, XA BAR G B Wizse 2801, AR & KR KKK
51, R =3 NAE & KUK A il i R SIR BUOL R 6 U A A, B SR & [F] RO I =25 38 AASRETI
WENG KA, S5 R A BEULIX — Z0F, TR XA AT G B RS E . “ARETUL” M
RN RE S ST F IR A, HENBRETUL, ERLATE S, SRR % HARE R
HE G OL, WREAAE NG T B FNTERA R GOET A BRI, X “Aaewik” Z4F
IVEEN TYSEE NG A4 S NI E Wb <A KT N TTR S SNV R NCIE I

WHTATR, X TFARG SBNEAT AR,  (RIEI) A 54 8 1A 5 A R o1 FE 2 B R 2540 X
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Fo AEELKREZEHNAE, FEOREM SR AREN, 222 NMPONENTLR . EH NN ERU
RARME. T2 (RIEI) 28— F)\ TR R LT2, BRI E NS TEE
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