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Abstract

Data capture behavior is conducive to data sharing, but also becomes a new means of unfair com-
petition. Because of its technical neutrality and behavior concealability, the identification of its
legal nature should be classified and discussed, which also increases the difficulty of the identifi-
cation of improper data grabbing behavior. Under the framework of competition law, improper
data capture can be regulated through the bottom clause, general clause and trade secret protec-
tion clause in the Internet article. Due to the limitations of the protection objects of the special
disclosure clause and the trade secret clause, the unfair competition of data capture is often iden-
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tified through the general clause in judicial practice. In the case of the formation of type regulation
in judicial practice, it is necessary to add “data grabbing unfair competition behavior” clause and
enhance the legal validity of crawler agreement.
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SEILAE IUAT 9 5 4 12 VE 1] Bl ST D9 3 SR BCECE W0 s U7 ) i K S BUB 5t A%
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T 5% 2 S HAR MG A QST . AN 8 R 0 T B 30 4k T 3 R

5. 8578

FERE B A i A E B LR 2 508 50N, BdRINpUT A paein e, REER AL, R
R A A T IR E B 2 G R AN EET . SR, BURIBUT NS, D B T AL
BRES WETRSMEBIARLE T R, BOVHIAIE L3947 8. DA B INIAT AR A
1E 84 A A E BRI RAAAE — E M BRIE,  “Robots” ORI A7 BRAE T 47 b B 482 i R v A 15 30
fif k. AR RANEEARRE AL, B9 “Robots” PR ANERMPERBTENE, 5l FEFARFIERKRE,
DB TE 4 IR )RR AR A B A e T 5

SE

[1]  BREe. 90535545 WEEPRICHUT N SE TR sCEL]. BuLibiz, 2021, 39(6): 18-28.

2] N7, EARIUIAT AR SESERRI]. LhBEEI 5T, 2021(4): 174-186.

[3] B2, TeAREEHRAT N IR A IE S 56 405 BF R [D]: (W24 A8 30]. BEPK: PHRIBUE K, 2020.
[4]  SkFEH. WEDIEARIUIAT NI 58 8L [D]: (8L 2E e, it A EEBE KA, 2020.

[5] &%, BERIUBUT RIS S MHI[D]: (2008 3], W K2, 2020.

DOI: 10.12677/ass.2023.126400 2930 FES R ERTH


https://doi.org/10.12677/ass.2023.126400

	数据抓取行为的反不正当竞争法规制研究
	摘  要
	关键词
	Research on the Regulation of Anti-Unfair Competition Law for Data Capture Behavior
	Abstract
	Keywords
	1. 引言
	2. 数据抓取行为概述
	2.1. 数据抓取行为相关概念界定
	2.2. 数据抓取行为的特征
	2.2.1. 技术中立性
	2.2.2. 行为隐蔽性

	2.3. 数据抓取行为的法律性质

	3. 数据抓取行为构成反不正当竞争的现有认定路径
	3.1. 适用互联网专条
	3.2. 适用反不正当竞争法一般条款
	3.2.1. 经营主体的认定
	3.2.2. 竞争关系的认定
	3.2.3. 行为的不正当性
	3.2.4. 造成实质损害

	3.3. 适用商业秘密条款
	3.3.1. 被抓取的数据是商业秘密
	3.3.2. 数据抓取行为属于侵犯商业秘密行为


	4. 数据抓取行为的反不正当竞争法规制路径的优化
	4.1. 增设“数据抓取不正当竞争行为”条款
	4.2. 增强“Robots”协议的法效性

	5. 结语
	参考文献

