Advances in Social Sciences #-&FI2£R(, 2024, 13(1), 420-428 Hans X0
Published Online January 2024 in Hans. https://www.hanspub.org/journal/ass
https://doi.org/10.12677/ass.2024.131059

REFATRESET “TAESRE" BN E

— 5 (FBIREARE) 465

4
REEK R, R
WekE HiA: 20234F12A7H; FHE#: 20244F1H10H; KA H: 20244F1H23H

HE

“BIFHETR” WISFERN TREITURE LA, BEAE, CERAEREY . WNERR KR “F
B o MENEEERY, EBRENT “BEAR” BRUrAeEEAE, EEHI “FARAFRA” KEEEL
R, BIEECHH & RMREER (B —RB=I00 “BIHEERE” B S T AN, EHLRBEN
BAHR, HRMEA EREEL IEFHTIRE. o, (HRERARE) B4R RN ZFZHLRETE
KRN RN B IR, AR, T, XED “BAMRGFHE" WREANRBSE, P46 KR
WRE, PSSR R B ERAERRAHE, BB “BRGHR" BOLk K, KRR TR
T “PIMHER” R5h “SEHER” M “SHEER” PMRE, S&ERETHERMASHNE, U
EHFBERAR ML RELAEZ R R,

XK ia

AR, AR, Bndinikfaek, SREETH

On the Validity of “Yin-Yang Contract” in the

Field of Construction Engineering
—Discussing Article 46 of the Tendering and Bidding Law

Chuang Hu

School of Law, Tianjin University, Tianjin

Received: Dec. 7th, 2023; accepted: Jan. 10th, 2024; published: Jan. 23'd, 2024

Abstract

The phenomenon of “yin-yang contract” is common in the field of construction engineering, and it
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has become a “cancer” in the national economic, cultural and even political development. However,
in judicial practice, the court is uncertain about the validity determination of “yin-yang contract”,
and even appears the judicial chaos of “different judgments in the same case”. Even though the
third item of Article 1 of the latest judicial interpretation (I) gives the judgment rules for the va-
lidity determination of “yin-yang contract”, its content is limited, and it does not fundamentally
play the function of settling disputes. In addition, the nature of Article 46 of the Tendering and
Bidding Law and the identification of material deviation in that article are still unclear and need to
be resolved. Based on this, this paper focuses on the cause of “yin-yang contract”, clarifies the
identification of the nature of Article 46, and clarifies the positive identification and reverses ex-
clusion of substantive deviation. Finally, based on the establishment time of “yin-yang contract”,
the “yin-yang contract” in the field of construction engineering is divided into two types: “first Yin
and then Yang” and “first Yang and then Yin”, and the validity of the contract under each type is
confirmed. To promote the unity of judicial adjudication and safeguard the good image of judicial
justice.
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