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Abstract

For five thousand years in China, Confucianism was like a thunderbolt that shattered the world,
shining out of many excellent ideas and influencing generations of descendants of Yan and Huang.
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The influence of Confucianism is ubiquitous, for example, Confucianism yearns for “benevolent
governance” in politics and projects it into the field of justice, opening the way for China’s “cau-
tious punishment” ideology. The concept of “cautious punishment” has shone like a brilliant star
in the development of Chinese legal history, illuminating the common people in the strictness and
humility of the law. The concept of “cautious punishment” is a unique and important factor in tra-
ditional Chinese legal thought, which is not only reflected in the ideological level, but also in the
institutional level. Only by deeply understanding the concept of “cautious punishment” and grasping
the essence of the “cautious punishment” system in history, can it be conducive to the timely and
effective resolution of social contradictions, the better coupling of legal theory and practice, the
organic unity of legal effectiveness and social goals, and the better realization of long-term stabil-
ity of the country. A thorough study of the concept of “cautious punishment” not only enables us to
understand its emergence, development, and evolution in ancient times, but also enables innova-
tive application of its ideas in modern society, promoting its precious value.

Keywords

Be Cautious in Punishment, Confucianism, Conflict Resolution, Legal Value

Copyright © 2024 by author(s) and Hans Publishers Inc.
This work is licensed under the Creative Commons Attribution International License (CC BY 4.0).
http://creativecommons.org/licenses/by/4.0/

1. 51§
R I, A ST AR . IR AR SESRIN A TR 2R, G T P A A
AR, BT R, NI BARRRE A B AT G RA B, SN, MZXR. FHENL,

fEEZ AR, FAR “iof” BAREE] 58S MY, A e BRI E R L, A R
55 T4k 2 3 SCRr AU 8L

2. “fEA)” BENBEXEEMNELR

X AR X SRR, ANFEEE A A FRI R, R A AV E L2 CTHH T
R AERE CNR” N bR ERAERNESEE B, IR B RImACRERAE R, Jf
H—BEAERT “BH” . FfF 0”7 BAGIREALC K STA R Rt a2 <57 o “Hn” 1
S SCR REAE “UAH” i “ FAT B IR R o BrAEARIERRIAR B RO, B
JNE BIIE XL EH SR

2.1, “{EF” BERHENX

RUEFLRF, 7 AT DUSEAE — N LU 2, MR I e JHRIER, pisk, Wik
ME R, WA Z, WILERIRE. Pk, #AW R[] FTLUXFEERAREN, BRI R %2 — A0
A, 2R RIL, AR, SRR ENAR . AR EE, “H” 7l DY ¢
OINHIE ", FERTRSEER A, T LA (1 S AR R £ R iR < SRARZOE BRI o AR AR G5 DAL 3]
S R FROIE OB, EATTELESSH I BN EAGE X GiiR B L P AR E &
PUEHIRAT G, RO, 2 IRARFI R SEPRtt A, HE RO EE, e RO — BB
AT, A B R & B BRI AR £, ORas  rpor iR S, ANECE N 23

DOI: 10.12677/ass.2024.132152 1134 R AT


https://doi.org/10.12677/ass.2024.132152
http://creativecommons.org/licenses/by/4.0/

g

Bt a5, A2 WHIRIEHT S, SBEEEEEAE . X TERR RS EAGROTbErER.
BT LR RISHIETEAEZ A, EEIBRIE, MR BN ZEE A, 2 HEEY D%
. ANENE, RIFSEE G,
2.2. “{EF)” BHEMMNESER
FEVES AP RER K. KR BEIE, vk R RO SR S R — IR p R

WA, T AR BRI, ERETRK, B2TRAMEEREITEMNENRR, BE LESR
SCALIIFE, A RIR SCHEAS AR . ZRE R, FEMIRIE T RA T SUEB A mEoce Mg B8 =

ANTTHRAER, 8RRk ——#iR[2].

221 REBENRIMD

RAS AR B B VA, AR SETA H e S st C2 L T 28, Ui — U R R A
BRI RAMGIAE A RES AR E R KB A, SR B e <R fitkivgss, B
SFflpE 2 BRI B BT, X B RN T AR ME UK, FoR REGHIR R ILEEHFE T . F
THEKREN Y, BRPN, KPR, HIFERRE EEBER, RESIH LT, T
TR UMW BN 2, BE BB R IES AR, i 7 MR R i LR A BAR LR,
BT 7 AR R A Y B P AT A R . bR T B A A SRR BE ISR s LA B IR 5 o) E )
56, QIREBZR, ANEARZ AR, ARG ER R, Xt el 7 <R AR H B
RIE
2.2.2. FHCCLRIFM

TERRAGEARIEM, FHMEREE R HAE TIRZIERH, ERE W 75K R R B E
PR T EEMSE ARIEN, CNRAGEBUA IR, SHiaa 35 ke RAE B L35 i,
W7, RIS E AR, B ARG, b5k — VI ETEIRR [ 2R, ARG R A TS L& 2
B, TR G065 N AL R AR, SR . b SRR, EikZEAR IR, JERAE AL,
S, M, RN, RO, X TR EERSEHERBERECERIRK, EHE
1 [R5 [ A A S Ak, ROGHIR RIS, SRR R AR AR E EAREREE Y EA 8
R R R R A AR IR i) 28

223, “fER” BENREI

ZHARTH, GuRFREF AR EEE, AR, MR BT, ST ‘1
H, WONMBEE BT RES R FTEGN R, iRAT R E, WA, ERESER T IRIE, Fril
EHBEEMNE RS, EHEEBEACWIIE T, WFRMEAT=ENIL, KRR 28BN T, &
NG A TR ] s, EEE R, X R B RN A S, BRI
il VS R I U T AT R AR, Gria s N T R E R KAWL, H AL LA TE A, T A,
DALY F COMBCE 2 . IR BUA Z X R AR R Ao i DTk -
3. “EM” BIBEYEIEFI

R e AR AR TETRRNIETR] . SRR . SUEARSCHY, AR, Wik, ", HEUESEN
AR DUNERNREE, WIRREE T AR MIRRLE E, Wt R e . Sebr b, HET”
AR SRR, AR, BAREAREY S0, Xpt2 “HRRIE” o WL BT GRS RN,
2 M5 7P

DOI: 10.12677/ass.2024.132152 1135 FES R ERTH


https://doi.org/10.12677/ass.2024.132152

jilig
hcy

31 FOEHELRFEEENEM L

3.1.1. BLHEM

g’ BB EML G CHBEF NG R RIS SR G, 3% S A R,
F RS ARSI R, K2 8REE X E GIE T R AL T R (3] LhindE v AR, Xt T2
ZAEMEN, HEARNBIRE, BAZOEMRT; EEKEREN, SF+H8 &L, ST
CHRRI IR JRELIT s N, R TELASTIZEN, ST COMNBER, KIEEECT o AR
e FLAR NS EHEFELCBNT BN, HEAREFAN, AT A e, £k
A+ UL EZENAT TS UL IARREN, 7 RALF LR Z 581, o AR 78 sAn
W, BUEXFHEREL T2 ERZEAN. Y DN RN S RG TR N, TEAIAE TR TR R X
SRS o B A IO 4R 3 R ESETRE F (0 AR e Ee R BEAR— 80, B IBgN N\ UL . + 2L
T, B NS BRI, BB R TR, LB LR, BB RN, RIS TESE, B
AN H AT A0

3.1.2. AL EH

AL AR ITE R R e R B T B AR R AR I ARIA L BUA A S AR, BT
TERE TR A LA, AT R P dir, FERELREz G, TURRMEE, RE
BHBN=EAER, HERIAN LS PR S TRERZRE, S HAe~—TH)GE, BT
AR, PRI ), BRI AT b T, (BN R JE FORE, I e Lo B R
177 XA A

313 HFHEFF®

A7 B IR 2R AR AL BR S KA+ 4R QIS fFBIROR, fEVAE LB BAR T HEEZNE
AREIEHAM T, S, RRIAFIEIISEIRH AR RS, @i, JRIRAVHUR AT BLZ 3k
7o TR REAFAE ML Z A, IER R fth REIE ) i I 7 2

32. FMEHERFNERLE

321 ERERGE

FEH ARSERE — MR, T “ RIREZEHE” BRI T — AL SO [ St , TR0
FRNMEE S — MR R 4] BRI T =, (HRAERARRSEt, Kb AR A
Uf, IR Al AR BAR . | AL BRI W AR R DR R, ERIEI R A A2
ERMERAMEIAT, EURTZE, IFARSE, BRI, SRR =IKE%E, 2
HHEJE A AT AT, X IR KR, e Bl IR BARAE AT O PR AR, BRI
T AR DA S0 A A AL EEA

322 RHHIE

“OTHRIRE Y RHETE AT OB B VG S Y, BB BEE R, SRAERFIEATEN, LB, kR
B, mZhmmatiaEEL g ErDY, Rl BT T AR, BARRON 1A
P, BEXE. BT EREM, TEMME. "E. IR=J7 LR B R, RS, YR
i AR =AU S B, (BRSO 1 RIS R G KBS =AU S H IR WA
KT RN, WK “=w]" BECV KIS EREBEAHES, M s, i 2 mHiE” Wk bR
FEAT W B TS IR I SR BN A L B IR, FTULE Y, TR e e

DOI: 10.12677/ass.2024.132152 1136 FES R ERTH


https://doi.org/10.12677/ass.2024.132152

E

il

AR SIRIE TR, W EORAES PR AFAIE, SR — DA, HER, SRR
AbFE b ORISR ERG, 2 B BRI AADL.

3.2.3. RIAHIE

“ORINBIEE” PRI SL o, IR B AR B R, BUER - TUEEGE, 24ER
7 RVE S B AN E IR PR N AT I A, B b IR SR — Pt AR YT, S [N
BT 5%, 2R WITIRE B W RINGE, FFX AR E T e st B A AL & 7 =3E A E R
BSp AR 2t R NG IR BRI R B D 563, 1 PR S R RS LT, 1R
B E R RE AN, NYESE R IR, ORI AR R MR Y, DUS R S NP )
R, OeR 7 RNRIRGL, 2 R BAERRE K.

4. “fEA]” BEAKNEEYX
4.1, “HER BT A R RORE R

4.1.1. FGEGRIMME R R B

R eI S ) R R R BRI, M B R, HARSE UK T MRS 5 N TRE SR, X
T A A R U T DRI =R, S VAR A Bsh M (R, Bl R Ui AEsh Rk 2 fr,
b PR ) S OO FRRAE T, TANEVE TR BEE AN FEAEAE s 58 R R AR, TRVE A FESE
ARG AN, ARTEREE RS — A s 5 R RURMERE, e S BN ™ G
BRI, E AR RO B R, JINESS LB E T, (B EEEE A FE S b ) ) VR o

4.1.2. FGEGRIMME R R B

TERA, BT X TR AN AR R B G R, A ] DL T AR B AR ISR B i
FUMEIAT R, — A LT B0E R 0, AR T AR Hp R IR I B e R MR S M 1Y)
VAP X TE— B AR R S E — E TR R B, SuRE N T RonE O, it
JE U RO — PR BF 2R vh77), R SR, SEDAREN,  Hautbnr D, SRR O R e SR 0 o AR
TR E R B TR TR (A (B A . X ER N, AR AR H B T IR R b
X A S PR AR T 6 () A B8 NI 1T A TR G sh 48 SR, <RI SR U] PRI IE A2 AR TR et “1H
TR X R B K

42. “EM” BRSERHSENMEES

“HETR BARAE IR E T AE S 5 A AR R R AL, R EEAUERI E L g e —. REER
AR PR B AR B — IR E R R, geia SR R BAR, 8 T IRARM R B T
AT, RE TH2 N2 E . PR AE . 40T, REE & 3 R 22 bR, Bifif
% En BAERMA S, RS, M S B SR SR B R T . B R AR
VO A2 T SGRG T E R HEARZOR . At 2ia Brh, RO B R IR, SRR, T “H
7 BARIE R A “REE” o VRRERIEREMGEE, Fita B NMIU 7k, 42 “pr
MRBAR, RIGEH, FEEMIATRIN T EEAE I, DA R . SRR, PRAIEATIE S, XA
FEREARRI R R IR AN ARSI it “i0f” BARE A& 3 SGRR T EK
BEARER . W i B A AU SR A R . A A AU N RSEARN, 2 SEELHARABUR ) it
FETRIT TR TR AT RIS N A, LR H T IE, SUTHDFBOA 15 LUK RR, (HAETR AL 311 5 R A o A A5
RIERB T N B REAR, ko T SO 2 AR IR AR, AR i BOGR H ) — 30

DOI: 10.12677/ass.2024.132152 1137 FES R ERTH


https://doi.org/10.12677/ass.2024.132152

jihi3
hcy

HENESG] Bk, 7 Ao AU R AR o 2 3 SO AR 2 (O EERE T BAT B R
4.3. MG, EVLEERL

RS R, SOAEMBIRE], (R R AR TR . RS RS X R
WOATIR, I EL6 Tt ] SR 0 A T 2, ARV T 4 1 [ — M 2 WUAR I 1, (i e
o TR BT AN S M R R 1, OF ELE A #hFa /E F S IR, k2 i A/, BT RAZEBIAR
LTRSS R BA, SSZE N E SRR . AR LR, AT LAE A S AT
VRS, IR, B AR BN, K E .

5. &5

FEAERERIR AL TAE s B, “HE” A —EAAE, JF BRr S Gin B AR, 15
BT RS, CROEECE AR LGNS, [Nl 7. RENARE SCEAE,
e E LT SERE R B AR RS . SR “IH” BT ABONEE, W, Mgk, 9
TS A SCEREIRABT T AR SCE N “ARIH AR R SOME T T 70 B RIR, 3L AR i
PE TR BERSE, o BAEMEMKRENE S, WRABERLm. SO AEE K
SN = AT TREATHT, BH7T 7 HO A 2 AR IR DU S RS X “ AR H 7 B R %,
S 2 Yok 2 3 SCHUARAL [ X (R 28 4

SE 30k

[1] B FEERMESRS SRR 210055, 2016, 30(4): 37-47.

[2] k. ek RN A EII). TIPSR, 2005(8): 47-52.

[8] EHEM. W E AR R EMLhE R[] 7T B3R, 2006(4): 68-69+72.
[4] Fork. EEARAZEREAZS S R DA FERR]. BuA 5778, 2002(6): 81-83.

[5] BFE. KT EIBIERAZEMESE]. FEZ, 2011(6): 5-22.

DOI: 10.12677/ass.2024.132152 1138 FES R ERTH


https://doi.org/10.12677/ass.2024.132152

	“慎刑”思想及其现代价值意义研究
	摘  要
	关键词
	Research on the Thought of “Prudent Punishment” and Its Modern Value Significance
	Abstract
	Keywords
	1. 引言
	2. “慎刑”思想的释义及其兴起发展
	2.1. “慎刑”思想的释义
	2.2. “慎刑”思想的兴起与发展
	2.2.1. 民本思想的影响
	2.2.2. 宗教文化的影响
	2.2.3. “德治”思想的影响


	3. “慎刑”思想的制度体现
	3.1. 体现在特定犯罪主体的量刑上
	3.1.1. 老幼量刑
	3.1.2. 妇女量刑
	3.1.3. 存留养亲

	3.2. 体现在特定程序的适用上
	3.2.1. 复核复奏制度
	3.2.2. 会审制度
	3.2.3. 录囚制度


	4. “慎刑”思想的现代价值意义
	4.1. “慎刑”思想与刑法中谦抑性原则的呼应
	4.1.1. 刑法谦抑性原则的概念
	4.1.2. 刑法谦抑性原则的概念

	4.2. “慎刑”思想与建设社会主义和谐社会
	4.3. 宽严相济，重视道德教化

	5. 结语
	参考文献

