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Abstract

Treaty shopping has become an issue that cannot be ignored in the modern investment field, both
in terms of investors’ practice and the number of international arbitration cases. The first chapter
of this article defines the concept of treaty shopping and summarizes the reasons for the forma-
tion of treaty shopping, which is the prerequisite for exploring the issue of treaty shopping. In the

SCEEF|FH: BRAYL. SR PR B S B b 26 201 R B D] A S RHE T, 2024, 13(4): 696-705.
DOI: 10.12677/ass.2024.134352


https://www.hanspub.org/journal/ass
https://doi.org/10.12677/ass.2024.134352
https://doi.org/10.12677/ass.2024.134352
https://www.hanspub.org/

MRk AT

second chapter, by sorting out various cases in international arbitration, three criteria affecting
the identification of treaty shopping by international arbitral tribunals are compiled, and the atti-
tude of arbitral tribunals towards treaty shopping is analyzed according to these three criteria,
concluding that treaty shopping is not an illegal act, and international arbitral tribunals are even
naturally inclined to protect investors, which causes losses to states. The third chapter introduced
the resulting three main methods of restriction that states can use to reduce losses caused by
treaty shopping, and analyze the pros and cons of these three methods, with a view to providing
some suggestions for future state treaty-making practice.
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1. &M FmEiEt
1.1, FLEMEES

ZRAENIX — ME S B Rt AR T 36, RUR TR E R FE B “IEREE IS (Forum Shopping)” —
1] o [1]3% — Mk 7E [ B Al ik Ak 5 o A BT s, AR i 2 57 &1 R i 4147 (OECD, Organization For Economic
Cooperation and Development) it - & (1) 5 3 42 1dURn 1] 4% #2 (BEPS, Base Erosion and Profit Shifting)47 2111
R EE S TUAT BRI B R —— (B 1B Bl b s A B A 24452 7 ) (Prevention of Tax Treaty Abuse) ()&,
Treaty Shopping (PRt — By “H IR ) — Mo te R4 29 E — 7w RN, @l & 77 20k
PR A5 AH S AT B FR) 408 24 B B P R EBCAS PRI B ST 2 ) — AT

7 [E bR 4k, Treaty Shopping iX—ME& H pTISEA —NE 7 WHKE L, WRIEENSEET
WERE, HiE L5 EPREESIRA — & FAHE . A 5 # K Treaty Shopping #5520k, #5538 10
T FE R BRI g 1 46 20 18 K 58 = W B SL A A |], R ARTE AT R R, SR E A = 5 RE E
[F) Y 2] o 43¢ B 0 SR SR BB ORI, X — AT N RRAE N 2620300 7 ([2], p. 122). A %% # Treaty Shopping
PERSRAIPRIE, BT AEHEAT 0 A5 B AT 200 25 AN [ 52 (B 1 ] e % s kAT PRI, AR TR ) 45
HATUERE, DAL RAEEXS 5 AR 1 Fr % 55 5 20 5630, Phidext B O3 A R 55 56 A B E TR %7
(3], EAEPRE AL MBI RN T SRR T AL E L T RIR F A e A TR, H
FEAATTERFR SR LRI A B 5 Bt i A B R %6 7 A, MR AR S AR, T ikl —A
COPEBEE” , AU el BT AR TE [ “ 7 (B BEE B2 1T i 1 PR B P e A 9 IR HL AR %
(%) B 2 1) T o 82 5% i

12, SFLNEMBIREAR

AL IX —AT A= A B SRR AR JLANJ7 1 -
YHEHWN, SAIX S R AT R Bk 2k 2RIk L4 (Forum Shopping), AT (19 H 520K 51 I BRE5 L A 1R, 5
R A BT E R R B WU SRR, X RIS Rk Sk LI X 5 (See Zachary Douglas, (2009) The International
Law of Investment Claims, Cambridge University Press, 299).
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121 EMAE

H—, ERGERZEZET T RKEAERE . B EIEAR N ER L5 M EES, ik
R TR AREREFH WA, AT EFRAE, SNEFEHSGMES TR e . RIEE S RRE
. BRI E RN ST, R 04045 05 a hilr, 2020 R E 7 21 TE bR
e, G 6 WIRULIE T KL 15 MR A 14420, #E 2020 FHK, 2EKE R T e o dos
i 3360 T(ELHE UL 552 2943 T, F A BIE 4540 417 TR) [4]. X Lebhe Sian 50 H s 4 204k
BT RMIERE, AR, Tt BkEmr &L,

F, BEREGHEFZ AT 1 E BRI 8 BN A I & L5 4E T fe . B iR IAE R 08
PRI . AREEERE S A, BEE TSRS 1) BIT S—&MRE,  “4i2—J7mdll” BFE 4T 14 i 4
277 BRI AT A B SR N RISE A, ANk R BAAERAN I, REFZALOEMEARAN. &
NBREUR SEbRiz ] 2o ARYEIZHE, AR H = E e, il B e RS 5 SR+
S = E R E S, COARLEH Z e R R I H 1. IR, ARG P 75 G i A e ) AL
DT RE AR 22 5. SRR 5 = KR RIEG £ 2500 1 BIT, fEGrimf@ iy, Fitf) BIT AMUEHA
ERERU AR TT T S e —— QIR AL 77 AR . AT BUEN E Prih kg, MAEEHENETTH, AFETE
KF BIT AR T “AEMCHME A B4, T UK AT Gl A8 [ bR fh iz 2 )i, e idr thoe b
DT ot R R AR A0 ) O o AR e R A 8 U RIS 4 24— IRAE SRS SR 45 T 58 = [ AL A 1
SRR 45 T 4R 205 — 7, SRR FE b 2 20 [ AR AR b o 4 2 5 = %S A BB & A Y BIT . 7 Ekran
Berhad v. People’s Republic of China [5]—%", Ekran {EJ9 5k pE 0 #%E#, 1IEREM 7 E 5Dk
T BIT H 5 = 4k i B E 4K MHE , ARk g th R & A A [ - LS BIT SRS B S R

122 FW|AE

MBBLE ARG, REERG MR e R AN FN RN, BA—HEENEREE, &
THIREIX —ME— R H ), SRSTERE AT, X R 2 AR RS R R e, IF H=A %
ML FEREARME 2 ORI . RENE T KE 2 IR R K 26 40

MBLBL B AR TE B M R, B S T IR BB 0 iR 2k 2, BB IR A E SR VHZAT .
B A HEREAREEE,  (BREIAL) (ZUBRNSREAL) SERAMITL, BB
3 SOZMURRAT, [ 52 R 20T B Bt OR B Pl A B8 2 RO 1 R E S5 0 i B TRl Y B 2 33, (5
Wk BB 26 200 FPER -Gt =2 WIRLE , B PS5 R ) T B B R 5 5 = [ [ S B AR Bl AN B
S EEATIRS o AP E SO TR E R LT WGSBS RSN BRI R DU A2 B A B
e, BIRREE DARCRE L T SRME S, JLPBra 2T 19 BITs #% 2 [ Br R i) 45 [6] . £ 5 A0E R X
W = (PR “ R ZRE” ), (R BIT JEAPHERBEHNE L 1R 582 e —— “ATfT A
(R 2o BRILZ A, ARHE ESCRTHR B A S Rl SR U B AR TE B E A B RE B [ 5
20 WY ) D ) o A [ R A8 2 R AT 26 2038 o 7T AT A FE RERB IR 51 S8 2 A1 BE TSR T, AR £
ZFEMW IERFAIEGITA
2 (A NRSCRIEBON . H A BN JORH R BON % T (23 (R R R BER D) S— %
S (e N\ RSSO RO K RIBUR 6 TS AR AR B s WOE 13D SDUAR S —HE . 4 — i i) 53— Iy I B
B2 T BRAEMCAME A A B SRAR YL RSN A R, RO IR A W HOWR, AT LGRS 1 REUEC:
BRI — AT B R BUTE B s B 2. SR BRI e (o N RSN BRI D28 3 2 56 TR RO FL AR
BME BHBGETS) AP HOE: AR A BTITEREER 2 FIE 6 AN I RRERT DB 45 5, B T LUK MR
VTR I AL I VI B AT RS i MR A TR B .

‘Dutch Model BIT Article 1, (a): “the term ‘investments’ means every kind of asset and more particularly, through and not
exclusively: ......"”.
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1.3, FLEMBRFIR R

1.3.1. ExRS5FILREHEEM

ISR AEN, FAERMIAN N FANA T A T ) B KA B RCR], 1 5 R R R 1) R
BRI, #%E - BHR SR (1SDS, Investor-State Dispute Settlement) i 5 3% A4S 1E w72 78 fif
WG, 25 TR TS E KPS AL, 300 E SRR A % B8 5 T MR va BRI . 8 582 1A fip
ZEAT ML e R AL A T BUR] 1 453K, 1K A2 FA N A FIHEAT 2% 2035 8 (1) i 32 B R Rl 2 — . 7E Morris
v. Australia —ZH, $A 38 E EFE 10 25 BT E bR A 7@ AR RT3, BiEM e o E S S R
i YN AR [ 28 B KB FIE BUR 3% 5% e iR A i SR [ 7], PR g B B s AR R 2 A1 25T 1 BIT
BB AR R °.

IR, TR fhdah B, Ft i B 3 AR A i HCRA R L Bkt A 1 R0 1) 438 % A R A
HrvE 22 KA RISk — BELAE 2 L&) 5 S ABh T R Y. v i it 1 5 38 B e M vk o E o ORI () SEVEAE 4%
PO 2 BB AR, B UG 2L AR T ALSLVE . Morris A FZTCEE I IR EEAE: X RPIH
22 BURF R B 4 60256 1 2 K] B 52 5 1) L, 380 R R IV 948 52 1) 6 AR e [ o2 AR Pk A 13 38 At e 2 T
A EbrfE AL o B AWHE E PR, ERS TR e R R W R TR
XFPL ISDS HIPkAR, Tt B Y R e A« TR (8], S AR 1 XU T 9/ BRBUT FE 4% B 43
{10 M A B PR A DG A3 1) 12 A A

1.3.2. ERFAHER X HHEMN

SR LV IAT TR T T R 2 1) 5% 240 R AR O P R EL B S ), A 6] S 7R A AR N 2 AR AR ) S 5% . IR
ZIAZEAT AR ARE N AR H, G E R S B oh, AU SR 55 He B BB AT % 4
ME9]. EZRZIRZRE K BIT Tk B HLE , 2 ERE IR R XU RFZ )5, DO 4k 2005 2
5o ANF BIT AFER K ZE T US4 TILEFHE R R AIE, KT HEFENWKFE. % TIrESES
AT EERE AR 20T 5 S R AR B IR BB HE, AEZRZ) 7L U E ) BIT Hf, BRI AR S R 2 ™
BRI, —EBUFA TRt A SRS T HAME S T 8 SR A ARE A . T - RIEMR
L BIT HflsE, 22 —J5 0 55— 4R 25 B 3 B N IERI AR IB AN OR YT, E0 45 1% 23308 [ 401 N g 450t
R A RS ©, SRMAE P E - ISk BIT h, Bl EAFEMLS TROEE T “WaL, WX, ¥k, &
M, ZE . JEE R AR AL B R T AR T SRR I SR AT, FESR =
e S7 o ) B4 A, TR T R B0 8 T ONNE P At —— P55 LA, — BB SE R 1 2k L I 22
R E AR, SO H AR BIT thRE— 4R E Al ARIEE AL AES FHAAR L ZHMIERE. &K
T ] o 450 B 2% 2000 S A 2 AP T ) S R AN T TR A 2 0 [ AL 1 44 45 50 W R I TS TR 55

133 EREREDERTRRIEAS

AR LR PR R AT LA 1, A0 02 250 A e EL R R R R BRI T B A i
TR 0 R B R, 75 60 R OB D VR VA 9, WD B R KBRS R R, 7RI T 7R AT
RGO AT UL MO0 A58, AR T TLAUR, AR R IE (B AL T RIS bR, R T 24
S E R SRR BIT 45 10 HUE: 42— 7 B & SA 20 50— Z 1A SR8 76 JG # X N B A o R RE AR U, T
FESR Y ESRAFIEA 3 MHJE, RGP RBRF R W7EZ% 3 A H WBCH SRR R i, U5 55k
2 I A 2 PR TR 5 T 5 9 D (R U K i i 52 G o
® (P AR AN [ BURF N 52 2808 U Z IR R LR WU G T BB AR AR e e ) S8 =2 [HURFREBY 55—k 4F—Jr
BB R4 20 57— T7 L A B BB M S4BT SRS BN 2 Z B A TR S AP I RRE AR
(e N R ANE BRI S RN 6 TR BE AR IR e e i ey Bk (BB EAHE] B3k E—HATTH T 05— %4
TTBHEBMABOL WX PR EEL &8, BE MG B LA R N IS, AMHETERBIEE T AT IRS
LB N ArIE
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FRITES I T E SRR AT U DM BB AR B, T o B K ST [ PR BB W E AR A
MRAEIE S [ 57 5 AR & 22 WK Ge vt 2020 4FSERRrb b (9 [H bR 55 e 220 42 T, kTR 45 24
T[4 JTEEEEARGBORIM S 1 15 5K AE [ PR 5 B AR IR P A5 B, S R B S K PG VE 52 5 5 LB 1 e I
HAB R FMAL T el 2, JCHR IR AR, I 1 5 1 A BLICSE B8 48 Tt BT P R A B s 0K
AT B AT A 28 B AR T A AT BB AR M P B SR PR R R B O L85 10 60 2 MRB 26 4; L7
AR AR IEAEIE 3R ) PRt BB, HRook & 6 B WBCRAE VB PR B b e A B2 IR AN
AGEN 28 IR IR T BB il BE (1 SRIERE[10]

Bk, 8 7R ASERFIZE . ORI A T I FE G0 5T DL AR Bk B BB 1A R SR 21k AT D 75 233t
AT B AT

2. SKEZH RIS LR N (E)E

ANTTIRE G, S 23T 4 A IR A R ARt AT SRR AT R A AT R, TR 2 R AT A% AT N
IESPERAEME NS & 07 T ARBF R A B AR 1R BEH TR AR k2
W T332 5 2 AR AT R, DASRIE F TS 18 S ik 1R S R e L A6 5 KRR FE (R 4308 I e s T 408
[ TR R e R RSB AR 2 B, N T RS 5 A B R M R AN Z R ) AU
5, ARAEAUR T A SR L0 W 1 T 24 RS vh i, A I v R o o o R e iR s 1 - 45 % 3 1R M 2k 24
([2], pp. 137-144) . [E] R T A 3 B 77 S B Hh B0 45 H B AN B R G — 2 WL

R4 b SCHTIR 4% 203 W R o] U, 43 8 s o 1) mpo 1 SO FE T 5 B 3 A2 15 R T 3@ FH L
R KL TR, RUR AR A FTE R0 2 L0 R0UE (BRI Bt o T8 Ik o) A 5 B b 2 PR S i
AT LU HH b e Bt 22 Kt o I8 kAR S b (K5 S0 2R 203 N FRT I ) s DA R S B 1 L = ANy
THIE A AR

2.1. HHEHENENX

ISR LI I Z2 At IR AE [ R AR A B TP 4R, #5538 ik I A B b A R it . s i
TRATLHI IR 2 K M3 ST I A, R HIT R 55 3 2 1 Ae 8 1 F i M e 1) G R

L3 5 ML 7R [ f 2 Tokios Tokeles v. Ukraine [11]— %€, XUJ7 HI 4+ 4T Tokios Tokeles /A 7\ A FHAE
DR 7 W S VAR VA 5 22 [ R SR AR 1 A WA SL M pe E AR R A R, N B SZR S -
== BIT, LUK e s EBR P g AT M, TS o 2 UM BRI “ sl ” 12 A " AN 2 52
SR “EIESEAR” , T Z (a4 DU T 5 50 22 Al 5 5 5 22 BUR 2 8] 1 1 P9 S, i SR AT i
D Br A B & T4 K T R AP E 2 HOR WA NIRYE BIT KAz filE, DU —REN . k-
TP E R H SR B AT RIARRE,  HIE NS 5 S AR S M 50 VAR ST ) S AR 2 W FRE N S 2
SE FITRLAE I 5% 38 1R E— A7 [3] o

JE AR 1solux Infrastructure Netherlands, BV v. Kingdom of Spain —%& 47, Isolux Infrastructure Nether-
lands (f&7FR IIN)YENFEST 2207, A fr == AR, (HO2 4% PR BIE P AN K 2w LRI ) A w1 [ EE Al
FRE G R Z B (REJRZEE441) (ECT, Energy Charter Treaty) {47, 1M PHHE A BUMBIRR1Z A 7] %62
RIEIIAT NN ECT RN, AR ECT MRS, M iE 2 508 Wik v T2 5 B A E 1
IF] R 224 50 S 240 25 s HEAT A% PR SCOSUAARE AR 2% O #0538 IR S, 9% 3 AN B SR 0 20T E 4 24 1R 332
TR AR 2 ENEHE L, B “ R RAEMT 22T EMRSL I A R 7 M —F BRI E, 1IN 4RI B A7 2 i [ 48
AR HTS S5 SEPrisf AR E £, AT Bk 32 3 % 201 R [12]
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2.2, FLIEBIRIETIE R

WA HROR R 22 1) S% 200 U [ B AP A 2 AR I, I B B e 0 iR B, AU % 29 2% 5K 1 5
SCHAT PRSI RRE AN G B, 35 R AR A R MR A EE R B BN R, R 5 7 i S
LI FE A DA R A5 % B ZEAT SR 2 B o 3 4 T 5 24 R T ot 75 35 R P B AR, XN TR B A
SRR, O TH BT E R BT HE H [13].  “HATIE(Ex Ante)” AT “ = 5k (Ex Post) ™ FMESHE K
wi MR E e, H CAX o #8058 35 I 0% 51 40 -5 [ 8 AT 92 R AR AEAH SR B 2 T I =2
ZJE([2], p. 123).

1t Pac Rim Cayman LLC v. Republic of El Salvador —%H, # % #8 T feld HCH M A B3R 5 e )
(CAFTA)R IR T 3RA5 AR B I SR 0 R 7, s 56 [ Rk ol L IR AT @ 1 B [E FE O R [, AR T
2 [ [E AR T AR TE AR O3 A A Bl CAFTA 45 58 OR3P S8 30CRN S i S DL 2%k o Ak
BELE R AR R, AR AR SRS, BB OB EEE AT R AR S e AR T, T HAE LR
B ASE 4% 55 2 4 AN BUR T 52 12 (b AR 2R R 58 PSR, i PR R AR AN R #5058 4 mT LTI AR — AN K
MEZRFAE, I 5% 29050 5RO F 2 18] IR O BEAE T — /NI TA) A, B4 77 76 24 I8 e % T RSk — A
HARI G o4 23 O — A R AR [14], P BBE S 2 5% m] 1 AR08 1 BURT (1 DA A 43 55 28 Tk T BORI 1 ot 22
W, e B I O T AT R IR T AT N A

RIS 1 75 2 i el 3 1T PR L B ) P DA R 200 9 H ) B SO R S AT, AR AE 52 3] B B A o o SR
[R5 4. 7E Aguas del Tunari, S.A. (ATSA) v. Republic of Bolivia —Z&rr, #¥&# A1Z558E [ 1 4+ 3 ST AR TE
T, MR AR TE R A SERR 2 AME o m ——ff 2 A R SRR A E, Be SR T 22 - BORIYENE BIT i
ITHRARY . PR BELE R R FR H, $EBEE 2T 1999 4F 2 H LG LR IR, a7 =22 A =) T SEBR 52 fuf 22 A &) 1
P, R HE VBT A2 T 2000 4 4 X5 Z (A 5% 5 20 R B8 T, HH I 51 % el R 7= AE R 5 iR
BIT #EAT R E ORI A1, BRAE AN [A) ST or i, $E0R 38 A5 R M $E RURIAT 9 s ATH IR I /g
FIWANTT BE T 73 P B0 G A, Bt AN BOBCR Rl FH - 43 5538 1) SR L0 I AT Ay S8 1 [15] -

SR 5 LA A RE 15 21 [ PR 3 E 1 SZ £F . 7F Banro American Resourcesv. Democratic Republic
of Congo —Z 1, Banro Resource 1EA—F AR I ERIEEBALINERAF, fEEEETAL 7 HFAH
Banro American Resources, —# W5 NIRBURFAELT T IRV &2, I R R UT 14+ i 58 1CSID
i ¥ /2 Banro Resource & KA R (EZJGBAT AL RE S, RIRBUM BIZ A =7 — R 5T
N, T 1998 4E 7 HIERR 7T AT IA L, RT3 #5141 & Banro American Resources iX % T
1998 4 10 H#Z 7R FER ik R E A w . MhEERR 1, TR 2 i Lk B $E R P i [a) 25 m0n]
DI H, $EE e — H R R S un e 22 ICSID M AR, RS EEN, XM EIEIN AL
fEFFZAFRERSIE N ICSID AR 7 AT A2 i B g A T 45 2L ) [16]

IS E BRI DR, R AR R R LE AT AR B E BN A IR G, X —
Bk A T FIWTE AT At AR OB . AP T ANEE (43 Bt il o [ A AR 5 5 m 20 45 Uy =k
AT BIE, b Tkl AR 515 B RE S HE, BRI e NEE, RFT SR S AR .
2.3. FYEMER

Bk 7RI 1) s 2 A, 5 58 2 206 T (1 00 D s g e 3 B 4 BT 2% 20308 AT DR 15 BV ) B AR A
7E Autopista Concesionada de Venezuela, C.A. v. Bolivarian Republic of Venezuela — %, 3@ e Ak rh
BT EHRIE MM, PR T X B R LR AT A B AR R X b . fEA S AR, R
] = s % 3 45 Bt B ZH A — H B2 U ICSID A 2945 2 E ) &y LAE 51 A 208 4+ 1R AE 1ICSID #E4T
B, R SR AR EAT A . (AR iR, BREEE A UCRAER 8 RO a5 3%
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E A E A, HBREAR B RN T MR 576 aF LR LT B0 Ao DLRR S ) 8, AN REHERR
B AN H T R 200808, AR AT Nl E AR, TR Autopista 2 & 12 £0IE AT R
Bt pE T LA AT [17]

£ Phoenix Action Ltd. v. The Czech Republic —Z& 1, fh#EEERT “1) U2 E IR 35 uE H
BATNE; 2) —ERIAFEIN 3) MERRIER: 4) £TH MEAREEF AT IESNH WIS 1T N;
5) BRI GG AREEZEHE: 6) WERGEHER" [18]/5/NHE Z 7 & M MR B AT 7 4
T AERERI T X — GBI R bR e, R B BR 15 5 il 8k e A 2 20 146 D S A PR 382 0 52 e 1
— MR ETER R RE[19], JE2E 2 b E PR B RN o (RISl t BA4R R gl B OR 3 W 11
ZREEAZA T AR A I AR BV AR . VR BRI, DTSSR, A ICSID MRk R
BBt AN TR IR SR 5 R AR T DA ARG RSy T B SR T R A ORA bR U (1 2k LI AT N

piibepsk TP S=IC VNGBS YNV e 2 =2 S abvd Al E SRS RN INE 2 L i HE S S S EA W o
AT MR T B N4 T . 255 .

3. FKLIEMEIPRFI 75 ER D

M SO SR LRSS LR, EAR E PR e A 20— 2D 3 52 3 P W LUSUD A8 38 5 2 ) 3
Py AHSEER b RAZ IR SO SURRE BT (100 O BT A I Se Pt N B B R 5 G Al 5 58
A H BRI E A 2 LR H Y, XA T B R A JE R BUR R T B AR TIEE A
HRER . ABY IR TRV E RS 9 T A R B R A SRIRE, 8451 A AN R AT
—IT R E RO EEAR AR IE R PR BRSBTS 7 R SR AN E B BRI TR RV 2 LI AT N o
ASCHE G A BRI LT =Fh 5.

3.1. BRAEH BEEMILBIHIE N

B BT AN B R B BB AT D [ B B B P T T A AR AR Bt RE A 4R 5 Pt ) [ Bt
GRUPSE P EEARAE, B ARt A [ D PR ) 2 2 1 AT D i AR R i B Ak . AEBEBE R E T
M B Z TE T REAT B 26 Pt B S B T ARTE D 7S] 53— 4R 4 B KB RR 2 4h, BB E X
R BIRILE BE 2 M SE AT I AR 4 40— TP VR S VST B SN BR 1 Sk A —— “SePRIT R A E
Bl EEEN M. AR E PR A) [ 7 s i gr 2 [ E RN A BEbE ] o i E - £ HIBIT
gk, BORBCHRE WAL — 7 St M BT SERR s B S S B e I s s BB BLARGR L) — T i
eV AH pl 22— T [ R s il AT i) © AR g SUOTTHT, SR B I S A AR RE « ARl
[ AL AR GRS EHEAT IR, QBN BIT JEAH 5 (2015) I g #5158 AN B4 Aolk 3 E BURF A AT
UEARTE . B EE T IEACR] LA SO ) =175 A7 BOs A 7 3 SRl 1 A iy 2 s e e

BR 4 2 ST iR 0 RE i) T AR ] — 52 R 2 Q08I 4T 9, (EEERBIIRIRA PR RIS PR s Hubn it
I, A AR R R, B AT — € B TS B B — e SIRR (IR T 2 3 2 WS 3 BT
BARKE D L RES AR BT F M BEA% s ([2], p. 138) 1M SEPriz hil bR kR 1 5 LLFE MR A sk Prdzdhl”
b, WARAFLRFR BT W EDLHEBRTE SN, BIZRZE A B 3B # e 4E 20 B B &R A W, It i

& (e N RSN E BURFAN - H SR EBUR G T B R ARG B b ) (2020)58— 4638 3k “BEH” —R RIRTELL 1 —
JP NI () RIWSL I EINE LEE BN (2) WIRAS —Tri o g, R SR A B B
FHEMISTE R AR L) — T WA A] L BT AR Ak () MRS — 7 RO B r s e, (Bl 38 () O O 1 (Rl 28
()WHLE R B P A S HI R A |l RAT AR A K.

°India Model BIT Article 1, 1.4: “For greater clarity, investment does not include the following assets of an enterprise: (i) portfolio invest-
ments of the enterprise or in another enterprise; (ii) debt securities issued by a government or government-owned or controlledenterprise, or
loans to a government or government-owned or con-trolled enterprise; ... (v) goodwill, brand value, market share or similar intangible
rights; ... (vii) an order or judgment sought or entered in any judicial, administrative or arbitral proceeding; ...”.
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MRk AT

NEE A ERE, S E KAL) — T MR RO B 42— 7 A A %A BT O ARy
28 PR SR L0 W AT 9 ) — R 7 i, o — R RERS SR T 15 58 3 AN A [ 22 IRV A 28 10 75 9%, (HAL A g
VR — R 2% HAT R 5 VA AT PR, B B2 30 1R 8/ 2k L0 0B A AT s 20308 [ 7 R R 4 36 3 i 46 1 LAt s
e

3.2. BINJELERFHIEMER

TR AL T )t S 7 SRR U Al & TR 2 — 38 SRR IB L T, 44— 07 (— Mok i ds AR 18 ) A AR T
P BT E IR BITRLE BIRUR o 28K 3 (45 25552 T R 2 2% k2 T i 15 2 10 36 FH 2 A1 Sk R 2 2 8 0
1709, e E - SR BIT 5N &MU iE H 24 “ Ae4h 2007 A sdz iz il s “Riifrse
JRHEMEEES” 5 FRAE OINEER - MBS S R e ) (CETA) ARG 5 573 — 4 2177 14 9 il i
55— B ) AoV AR A g ) R B 45 4a 452 10 26 1) 4 20 75 IEAE X 28 = (B SR EUE K44 B Brfil~F 5 22 4 1) 3 it
F FZE M8 1 5 A AT 5, T4 2308 A ORI A s TR (R 26 32 T 10 @
RIZEAEAE, SRR, W (B A S5 0l (NFTAUE R G BT IUE 1915 S 52 (AN R DL L 7
P2k AR IR RS b, AR I R TR SR L B2 TR R B8 2 A B R O S AT R R Y AR A il
HECE 20 FZ SRR 1 6 B AR A [20]

XA T 5 — P R4 s ST VAR RO G B, R AR R AT B AR AR U Z B B &
RO B3, 2RI R AR AN 2] 5 e S B AR R S DL R, B BRI e R A 40 Tz R AR,
T T AR B — e A A R AR T VAR ST R A AR A FE R ET T, AR B P e T
(BRI RN T AS E AT AT AR, AF S B B R S OR300 2 R 1 B Pl A ik s [21]7E & F At
T, IR A% 0T 38 PR v B S ey ) S0 e s o (oD B T8 A RH S P S5 A2 PP PR 2 R R 5+ R AR
BT e A LRI AR R 5 AT LAFE A FEZSUE ST 7T, 2 ) B B 875 (V0 IE W ph AR — 5 7 HH, 30K 2 i) R
FERABAVEH . BRI FEbrdt, HOCHEDO s R A e, & W KA E T A
WRIIRLRE o T )5 = A i) 8 R 7R 7R R e I R A 2 8 F IR R . B TE) S X% 283E ST 1 40 i
SEWERIE], P AN, A U ) B BRBUE S R A LR A, Bl —REE
23K (General Bona Fide Provision), iz ] H B A0 & 1 3152 H 7l (Main Purpose Test)fE 2 i #% 55 # 5%
YUEIAAT N IE B Rk dE, X ELF S E B P RE I SEER ARV A, RIAR T A B T 20 R0 R U oy
o BORHEWANCEA AL, HEZ VR R UREME LR T 36 63K A RO .

33. RESBEFBERFEEE

S5 A [ R A A D 7 1 s 150 8 MU AR T [ 3l 45 1 ) fRrall, 48 R 2 B B R A b RDE A 40— 748 T
2620 75— 7 BB DL RN B RS S AFlE, Ar] MR T4 T8 = HE R 5 A R AmE[22] %K
MIAEAEAE 5] R T R E AR 51IE M 229047, 7 Emilio Agustin Maffezini v. Kingdom of Spain —%
H, SR F R SIPTARAE - TRUE BIT R EARE K, EKEHE R - TS BIT PrflsE il Ik
LT o AT I I S SR B0 0E 3 P 3 5 ) S T i 2 T R 2k I B E 1Y), I AT R
B - PHPEF BIT L BECR v UG A T4 5, RO EE SCRF 758 1 27k [23]. FUBE A BUNTE

%Comprehensive Economic and Trade Agreement (CETA) Article 8.16 Denial of benefits: A Party may deny the benefits of this Chapter to
an investor of the other Party that is an enterprise of that Party and to investments of that investor if: (a) an investor of a third country owns
or controls the enterprise; and (b) the denying Party adopts or maintains a measure with respect to the third country hat: (i) relates to the
maintenance of international peace and security; and (ii) prohibits transactions with the enterprise or would be violated or circumvented if
the benefits of this Chapter were accorded to the enterprise or to its investments.

North American Free Trade Agreement (NAFTA) Article 1211: Denial of Benefits 2. Subject to prior notification and consultation in ac-
cordance with Articles 1803 (Notification and Provision of Information) and 2006 (Con-Sultations), a Party may deny the benefits of this
Chapter to a service provider of another Party where the Party establishes that the service is being provided by an enterprise that is owned or
controlled by persons of a non-party and that has no substantial business activities in the territory of any Party.
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VRPN

2 58 R EERR VG BE 25 55 R R 20T B A BT T 1A B T BT AR A 1 5 B R U2 At A AT N (Res Inter Alios
Acta), SPTHUERTEHE TG, (A I H AR 12 5% K B 2 52 B4R 8 R 24 R0, 8 52 0 1 48 5F £+ 2 (Material
Economic Treatment), T ANEFEFETHERFIE[23], X 1E & 40 [E 5 PR HI 08 . BT EENSE 5
IR Z B DL T MR B N ik, At USRI 2 (W 5 AE BIT H BIRfRRE], a1 CETA Al (BRHE -
HAZG GIE M E Y ETAHRAMNGINT “RIZREN ", RPHE 5% TR M2 B AE R 2 5 R E 5 R 0E
5] 2 18] B B A ARp i A (R B m) AL, 17 HEAARRE S 7 2k 003 F B A, 0368 4 i ik o S5 P2 PP PE R il
DA FE A 58 W v m 2 R P S A 1 S 5% RIZE T At [ R0 AR 38 [24] o TBRR S 1A 9% B 7E 5 A I 28T BIT
IR ATE SR Ak AR 73X — PRS2 73, FEINEE K - S [ FTA Fo4R 51 Sk BE SREU A R /e 78 T #or A #]
WOl T, BRI S A 45 ) B 0 o 2 R e R LA 22

T 18] B8 B AT AN A7 76 246K 22 450 8 53 R 4 B e I I L, E il BITs ik FTAs %], [
KA A AL THRE R RY, BB EE AR EIMER K AT E R L T E L. WAHTTCE
A RE BT 8 R ARV RCR FIFR 5 AR T Y BRIBR e, F 2 7™ s HE ok 1] o e A7 D e ke 4 i 1)
Ji TR — S R B M A D, TIEE B SIS E I H s BUE &R B« SR ST 1)
FUEA, SRR R 4 7 AP RE A 25 1 T I 1 3 4 SR AN T T AR — 2B ok . BRI th@
I AR TR G AR LR IAT N, R B S AN E KA TR G4 T PR 2R A & T R R, R
[ 4538 S AT RS O 30, X E R M S 4aAR ik . 4350 B Ay DLS TN 38 TR 00 DA AR e B[R] 4%
(3G, B A% K AR I 24 AR 67 48 U551 — J5 TR LA L R SR FR A8 /0 1) S 45 B %o 7R 18 [ 1) 32 U B
B MWRS R JE I .

4. &

FEE PR vt Lk, 2% 2036 1 i A 558 35 A1 25%1 [ 50N vl [l ) — S B B0, A B fh ez A1
[ R AESLE P AR BLE 1, JFARER MR R 2B A N R AREAT . Ak BRI RERE
R TR DRI A AT B PR P B BE K SCHF, AT & R R G5B e ISR B o 5 I SR AR By /b DR
LT BT 3 B A D ZARE AN BB 2 AR B, R L) B AR ot eI PR A S A
PR IOE L BINEAS T 2K PRE s A AR A8 25 T Bl (1 77 s F R A B BB P - 2624
WEWIAT N ANFT RESE At 2, R 52 (0 R P AR 75 240 L0 [RIAR oM 0 e vk 2%, T LAZi 240 [ N 24 45 i 3 2
A] P AT, DS R I 247 15 5% 3 A AT [ AR 2, S8 RO e ol [ Pt 0 il Il Pt 8 DR 4
RIN5EHE
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