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Abstract

There has been a great controversy over whether the guarantors enjoy the right of recourse in
mixed guarantees. Academically, three main viewpoints have gradually emerged: the affirmative
theory, the negative theory, and the compromise theory. It is affirmed that the guarantor has a right
of recourse internally. The negative argument is that the guarantor’s claim for recourse should not
be supported. The compromise theory draws on the views of affirmative and negative theories, and
holds that the third party has no right of recourse in principle, and enjoys the right of recourse un-
der exceptional circumstances. Article 13 of the Judicial Interpretation of the Guarantee System of
the Civil Code clarifies the circumstances under which each guarantor enjoys the right of recourse
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in a mixed guarantee by way of positive enumeration, and in essence establishes a system in which
the principle of no right of recourse is the principle and the right of recourse is the exception.
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