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Abstract

A pre-contract is an independent type of contract and a pivotal mechanism for parties to form con-
tractual relationships, widely utilized in practical transactions. In accordance with the relevant pro-
visions of the Civil Code of the People’s Republic of China and the Judicial Interpretation of the Gen-
eral Provisions of the Contract Book of the Civil Code, pre-contracts are characterized by four core
attributes: consensuality, binding effect, determinacy, and temporality. These attributes serve as
the foundational criteria for distinguishing pre-contracts from letters of intent and formal contracts
(main contracts). Regarding the challenges in applying liability for breach of pre-contracts, it is ar-
gued that specific performance should be excluded from the forms of such liability. When ascertain-
ing the amount of damages, the non-breaching party’s reasonable expectation of the opportunity to
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conclude the main contract must be incorporated into the assessment framework. Specifically, the
upper and lower bounds for damages should be defined by reference to the liability for contractual
negligence and liability for breach of the main contract, respectively.
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