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Abstract

Article 388 of the Civil Code stipulates that the invalidity of the principal contract renders the guar-
antee contract invalid. However, existing theories and judicial practices exhibit logical inconsisten-
cies in addressing the legal consequences following invalidity. Based on the principles of legal fic-
tion and protection of legitimate expectations, the validity of the guarantee obligation should ex-
tend to the liquidation and restitution obligations arising after the principal contract becomes in-
valid. This interpretation aligns with the accessory function of security while avoiding confusion in
applying Article 17 of the Interpretation on the Security System. Building on this, it is necessary to
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further clarify that after the invalidity of the principal contract, the negligent guarantor essentially
bears dual liabilities: first, the obligation to discharge the debtor’s restitution duty based on implied
security; second, liability for pre-contractual fault arising from the invalidity of the guarantee con-
tract itself. The former covers performance interests such as principal repayment, while the latter
compensates for losses of reliance interests.
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Figure 1. Four categories of fault and their corresponding liability
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