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Abstract

Holders of land use rights for construction purposes frequently pledge their land use rights as a
means of financing and circulation. This practice often results in the mortgage rights established on
such land being implicated when the government reclaims idle land without compensation. Both
academic discourse and judicial practice remain divided on the issue of the mortgage rights’ con-
tinued existence. Given the government’s dual role as both administrative manager and grantor of
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land use rights, the act of reclaiming land without compensation possesses both civil and adminis-
trative attributes. From a civil law perspective, the continuation of mortgage rights is grounded in
the need for priority of property rights and public notice and good faith. Article 406 of the Civil Code
and the principle of relative extinction of property rights provide theoretical support. Maintaining
mortgage rights serves to protect the interests of mortgagees, stabilise market transaction order,
and better fulfil the guarantee and financing functions of the mortgage system. From an administra-
tive law perspective, the continuation of a mortgage right does not constitute an administrative pen-
alty, does not harm the public interest, and complies with the principle of proportionality. Further-
more, the continuation of a mortgage right must be subject to the necessary restrictions that the
land use right holder has no other assets available for repayment and that the mortgagee has ful-
filled their reasonable duty of prior review.
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