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Abstract

The third amendment to Trademark Law of the People’s Republic of China in 2013 introduced Article
59(3), establishing the “prior use right of trademarks”. This provision aims to balance the conflict of
interests between prior users and registered trademark holders by granting a certain degree of pro-
tection to prior users. However, due to the ambiguity of the statutory language, both theoretical and
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practical circles have exhibited divergent understandings and applications regarding the constituent
elements of this right. Against this background, this paper focuses on the determination of the “origi-
nal scope of use” within the prior use right of trademarks. On the basis of clarifying the fundamental
theory of the prior use right system, it analyzes the current application status and major issues
through macro-level data and case studies. Furthermore, by drawing on comparative legislative and
judicial experiences from foreign jurisdictions and taking into account China’s national conditions,
this paper proposes feasible approaches to enhance the operability of the prior use right system,
thereby providing solid legal support for the sound development of the market economy.
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Figure 1. Trial procedure status of trademark infringement dispute cases and prior use right of trademark cases
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Figure 2. Factors adopted by the court in determining the “original scope of use”
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Table 1. Multi-factor comprehensive determination model for the “original scope of use”
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