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Abstract

Article 21 of the Interpretation (II) of the Supreme People’s Court on the Application of the Marriage
and Family Section of the Civil Code of the People’s Republic of China establishes the discretionary
standard for divorce economic compensation centered on the “four elements”, aiming to overcome
the dilemmas of abnormally low compensation amounts and lack of reasoning in previous judicial
practices. However, based on an empirical study of 39 recent judgments since the implementation
of the new rule, it is found that the new rule exhibits a phenomenon of “formalized citation”, leading
to a suspension in its application. Issues such as the hollowing-out of reasoning, rigid compensation
amounts, and the exclusive priority of contracts remain severe. The crux lies not in the omissions
of substantive norms, but in the procedural barriers arising from the misalignment between the
intangibility of housework and the traditional litigation principle of “whoever asserts must prove”.
To resolve this deadlock, it is necessary to shift from adversarial litigation to a procedural path of
collaborative fact-finding. Taking the procuratorial organ’s investigation and verification and the
court’s collaborative mediation with communities as references, only through ex officio investigation
and the prioritization of diversified dispute resolution mechanisms can the evidentiary dilemma be
substantively resolved. Furthermore, at the level of rule adjustment, the argumentative requirements
of the “four elements” should be refined, the burden of proof mitigated, and the collaborative dispute
resolution mechanism institutionalized, thereby connecting substantive fairness with procedural
justice and realizing the substantive application of the divorce economic compensation system.
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Table 1. Statistical table of judgment results of divorce economic compensation case samples
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