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Abstract

The revision of the new “Company Law” further clarifies the connotation of the duty of diligence, but
lacks criteria for judging this duty, which can lead to difficulties in applying this provision in judicial
practice. The business judgment rule is closely related to and inseparable from the duty of diligence,
and it has value in providing clear criteria for judging the duty of diligence and reasons for exemption.
Given that China adopts a codified legislative model, Germany, which has established the business
judgment rule in a clear legislative form, may offer greater reference value for China in terms of trans-
plantation. Germany’s improved approach is to codify the business judgment rule into statutory law
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while implementing a reversal of the burden of proof system, thereby reducing the plaintiff’s bur-
den of proof during litigation. Considering that the foundation of the business judgment rule is rel-
atively weak in China, incorporating it into the Company Law in a short time could be counterproduc-
tive. Introducing the business judgment rule through judicial interpretation would not only have
lower legislative costs but also be more flexible.
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