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Abstract

In construction project subcontracting contracts, back-to-back payment clauses are widely preva-
lent. Current legal regulations do not provide a clear definition for them, as they are merely habitual
expressions in the construction industry, with the core principle being that the contractor’s pay-
ment to the subcontractor is contingent upon the employer’s payment to the contractor. Regarding
the nature of such clauses, the prevailing view is the conditional theory, treating the employer's
payment as an uncertain factual occurrence. On the issue of validity, the Reply on the Effectiveness
of Clauses Where Payment to Subcontractors is Conditioned on Third-Party Payments by Large Enter-
prises to Small and Medium-Sized Enterprises (hereinafter referred to as the Reply) holds that such
clauses between large enterprises and SMEs are invalid. This article argues that the nature of these
clauses is neither conditional nor time-bound but rather a special agreement between the contrac-
tor and subcontractor on the fulfillment period of payment obligations. It proposes a dichotomous
approach to determining validity: clauses between large enterprises and SMEs should be deemed
invalid in accordance with the Reply, while back-to-back payment clauses between large enter-
prises or between SMEs should be recognized as valid in principle, with exceptions where certain
defenses are not permissible. The article advocates a dual regulatory approach of “judicial adjudi-
cation” and “pre-contractual prevention”. On the one hand, to protect subcontractors’ interests, con-
tractors cannot invoke such clauses for defense in cases where they fail to fulfill their own obliga-
tions, do not actively claim rights from the employer, or the employer goes bankrupt. If the em-
ployer fails to make payments, it should be treated as an ambiguous contractual term, and the mat-
ter should be resolved under Article 511 of the Civil Code. On the other hand, during the contract
formation stage, both contractors and subcontractors must take measures to mitigate the risks as-
sociated with back-to-back payment clauses.

Keywords

Construction Subcontract, Pay-When-Paid Clause, Special Agreement on the Time Limit for
Performance

Copyright © 2026 by author(s) and Hans Publishers Inc.
This work is licensed under the Creative Commons Attribution International License (CC BY 4.0).

ttp://creativecommons.org/licenses/by/4.0/

1. 51§

EHU X %Eﬁﬁ” CHW TR T ARMS” “20267 NIRRT R, 3K 19192 4. N ‘5
7 Scktinl, SR 73 B, BEHLO T AR 50 B . R R B SR 6 RE(12%), BRHIER 1 55 (2%),
JEAT HAFR 295 AN B 10 55(20%), A BHHfH 33 55 (66%). #2301k H L5 R (10%), AKX 13 i (26%), K
BERA SCRAPURE 32 R (64%) o TEASCREBLAFII R AT, BN : AT 8 /(25%), ABANRTAT
fHRUF] 6 55(18.75%), (ALY 55 511 4% 4 F5(12.5%), HA N RIBSEREH . TRECR TS E.
SR R MBI 2 0. SRR, S ERR A L.

2. fTRNE RE R SEIRR

TR B AR IR T 0 RIE R 1% FBARRI N “ pay-if-paid” 5 “pay-when-paid” “ pay if paid”
W RBNFIATERE B— A, R AR BUR, 76N oIS TR, X548

DOI: 10.12677/ass.2026.1510849 369 BRI


https://doi.org/10.12677/ass.2026.1510849
http://creativecommons.org/licenses/by/4.0/

K

NFRAS TRER M EE RGN, 4360 N PR 20 DAOR R, PR FE VR E ) B L™ 4% . “pay when paid” B
ISR R, BRI R BT MR AT, EBEA AT RT3 55, (AR S —E
AT R PR o & BRI BN “pay-if-paid” 12577, AAER BN =B A 1] B &M BEA—, IiF]
18 S W25 H 2% 11 “pay-if-paid” 1HINA] “pay-when-paid” . 1996 fEFE AN FIDIC J&, o5k 4Eiy 405
ERREHE HE . ERERNE, RESSEPHMESRIET XY, GRN “HREE&R” , HH
FyE H B EE 25 “ pay-when-paid” —— BRI AL A FHEAS B BR AT LS5, T T RAS T 8] (0 35 14 A Ak B

3. IRMEREFRAME BB

RKTAFHEFEE FAINER, AP “ B RMFEU SRR “ MR “ 2K
BEIRR L7 DURL e A SCA IR REMER R 7s HLIRAR ARG, L5 PN AT SO 55 TR AT IR R BR 20 5E

B, ARERATRT S S R BUEAR BL “ B RPN 2R e “ A RITIRR B 7« Ei% AR 158 2%
ME: ARG R IRSNERAT N, AR AR o KIRILIZHE, A NIRRT BT
BE AR BIA R BT R N, ABAN B SISO, B REFITAMALER, &
FIAAER, X RRREAFTEEEEI I HRATT SR . HU A0 ST 2R B AN B 2
FABZIMER (RIELSHE) Pkl “5fF, 24RRE RFNERAT IR AR KK AR KA
SERIHSL” [2]. SCREMESRAF UL A B AR BN S B AR R AR € R AERHSE, BTG
Al A0 H RIS TAER, HIE R B2 R R B NIBIEATHAI XS, T HEARAAS S AR, A
REMRIE LS MR BAASHIREILT, PEANSABNERRERGRSBITHEE, MErEAN—IF
SEMEVARE] T R B NA KT REABATAF LSS, AT BAERAT & FIRE SIS H I B FEAEL, &
[FIBLAR AT IF HBAT AL M 0 BRI 0 H RS R T2, 5456, @R TR EERMABRENS &
[, A ISR BN SCS B R E KB L5, A% AR R A TS5, AR
SR R R AR A IREIRI[3], iRR & ha . RER, @ik TR & RER I
AETHEEH. &, FERFHAATRERRAE, FRFEIGET L, S Bab AA R
PEMARAS AR E, HET 2 A R RORSE RN E P 4] B)m, W iHRal ARt LG AT BUR B vk
SERIKAE, ABEERAENIAE TR IR, A NRIEBE s R U o B A RS]S9 4h,
MAREFEE SRR TR AR T IR o SRR MR A 2 2 S m R VRIR 1 i RAT 9 R B S IR A A AT
NI EATIRR o AT 9 B SUIBR b A SRR 5 2 2N UREOR B LA A€ BRS8N pE RENERITN
MOITIIBFR6] o AT I JEAT IR AR XU 243 N2 5E K ATV AT i € 1) LS5 RIS ], R AT
IREPRZAT, FAXT AT ESLIRIET 55, BB RERT R 5155 ANSEPrIBAT 655, BIU61%5 AR
4. 52, MR K BNEEAT IR R, 1B AT IR A 2N SEhRIBAT S IRLE, JEARNE
AT AROINAET]. F)a, BEEEEMAN:  EMFE R RE HAAE A E, (ESEh R
RN FHAT N CEAR, SOHAREUGS R EAT RN [8], il A ARk A Bk R oM i 2k 1
FERECRA, FEARBEANGRINRC), BAGEME, S0 WIRKE CSRIELS T, K
FEEE A BUERT & AT IR AOE S AR AT AAAE, DUBATI RIS B) “RBAATER” X
—AHNBEE T UAE, ZFERAENE S ATE N RENTENFOETEMEE L ERFER, HEA
PRAST KIS 18] 32 2 b R 35200 B AT AN sk o TR “HifsE L55 + ASHAER E]” 14544, 1572 “pay-when-paid 7
AL ORE, R ey “ AT IR IR LD E 7 AR “IESR0E” TR B LA .

4. BERERROBNFE
2012 48 1 6 H, ALst i mguA Rk B RAT (Il st B g R O T o R e TR T 45 IR 4 4

DOI: 10.12677/ass.2026.1510849 370 FESRERTH


https://doi.org/10.12677/ass.2026.1510849

K

RN TR R AR Z ) ((RURRIAR (D ), ORZ) BISE 22 S0 H € T W &AM, RN
T PRGN N Z R LS5, £ R EORRE B ANRIBUR], K28 IE TR e AR BN .
2024 4 8 A 27 H, S NRIEBERATM TR A5 /N Alb 2952 DUEE =07 SO RN A 3K
RAFFT B RHE D) 2L NRIFR (R )T5E 7Rl /N il 22 TR A 3R 5 2R k2K
J1, FHHIE 7R E R SRR 5 A 5. % (M) B, SR T /b BE 4
REJ), AE—EREE LA T R Wi AP SBUR “ART” LR, RS2 5RRE. HE2
HO5i, % (R WA e, ok, (MR EMEREAR, XAER K- S, F
Rz [MASSZ PR L, Al AR IE 20 b mT RESH A A4, T & [FITT LI A E bR
WIH. &, A7 AR LI R A S G b diolk By, SR A0 NS T R S A YA 4,
DENFEEERT GED) FIRFFTI, WTREASMSERREN . &), (R ARSI i s R N
—— KAV O REE T, ) T SR 2 i Al A 1, BRER /D Alb i i SSIBOR A 25 2,
SIS 1A iiia 2 501 (8]. &Ja, (MR SURMES R NAEAER, KRB R (it
) G, AraEEER I AR /AL FRIE B SO, BESROER VAR N2 Ak, X i &
BN SRR A . ARSI N Z (R RABE TR E a5 E, I ABETE 0 RO = 241
IR, AR B IR AR AR

ARICNA, TR S FAR IO R R 0, T KRB 5 /N Bl 2 (8] 25T (A
KEEET RN NAET GURD) WELM . W T KRB 2 (8] 8 /N flh 2 (82537 (A0 587
Fak, ETRTAENBRER, NELGERATEGEM P EHE R E, WAERAFRMA, FENE
A, TS HEE R TS RN RIEBE AT (B 56 22 2% AR T RERGE: BRIR (7] 9 U
SPECOREG NMTEAE “ R - /AN HET A PIEZELM TREEBER? ACAA, HERREAE T AF
WMETEE, TAET A PUHEEPIRE R P RTE R AR. £ “K -7 B, b/l “FE”
AR “goaFERE” , REEBNSEREMRIFARS, maEdE “K -7 AEd, X0 “FE” &
SEAEARXT R I G e 12 b, RGN AT A RS E B RS, SN S EE A BE A St AT
PRB——XUT5 - S 0 1o R 45 SRAN R By A A TR
5. WMITRERERRIBLHREK

FEBIA T KRG, AL B RS O I T AR R, sk, TR TIo R B
RPN — 2SR T E A, RS EIE TR Wik, ACANE
R FR B HE LA

B, EABZIMAERLZ (GREVITD) kel “SRRRMMNERE G R L2 A F 2
NERAERTT, A FIRE BIBCR 55 HAEth 5 R 5 3N E AR, 3B EAN A = NN EAS 4
R3] o A FEARRE S A WA SUE=J7 . TR E, &R R >N R gE &
BANFEKBH, AreEEEREANTR, AR ERARBL & RIS R TR, TRTEARXTHERT
He WAL, WEEFIOGEHAGANELSUEFT RS, ROKBNG RO LS9, Tt
b, RN DO A B NAHEA THE, ABAIHR R SEANETT, SRR IR

Hx, IR R R FEIE R, R B & REFEEAT N RS T B0 1% ok FER A7 A & Hii

e

7

https://lawv5.wkinfo.com.cn/legislation/detail/MTAXMDAxXMDY5Nzk%3D?index=1&module=&childMod-
ule=all&searchld=9aa736a024314974abaadc24b49e78a3&q=%E3%80%8A%ES5%8C%97%E4%BAY%ACYHES%B8%82%EI%AB%I8%E
71%BAY%ATY%EA%BAY%BAY%E6%B0%91%E6%B3%95%E9%99%A2%E5%85%B3%E4%BA%IEYESYAEYALYE7%90%86%E5%BB
%BA%ESWAEYBEYES%B7%A5%ET7%A8%8B%E6%96%BD%ES%B7%A5%E5%90%88%E5%90%8C%E7%BAY%AI%NETY%BA%B7
%20%20%E6%A1%88%E4%BB%B6%E8%8B%A5%E5%BI%B2%E7%96%91%E9%IA%BEYEI%I7AEYEI%A2%I8Y%ET%IAYS
4%E8%AT%A3IYE7%AD%I4%E3%80%8B

?hitps://lawv5.wkinfo.com.cn/legislation/detail/MTAXMDAIMTcXNTM

DOI: 10.12677/ass.2026.1510849 371 FESRERTH


https://doi.org/10.12677/ass.2026.1510849
https://lawv5.wkinfo.com.cn/legislation/detail/MTAxMDAxMDY5Nzk%3D?index=1&module=&childModule=all&searchId=9aa736a024314974abaadc24b49e78a3&q=%E3%80%8A%E5%8C%97%E4%BA%AC%E5%B8%82%E9%AB%98%E7%BA%A7%E4%BA%BA%E6%B0%91%E6%B3%95%E9%99%A2%E5%85%B3%E4%BA%8E%E5%AE%A1%E7%90%86%E5%BB%BA%E8%AE%BE%E5%B7%A5%E7%A8%8B%E6%96%BD%E5%B7%A5%E5%90%88%E5%90%8C%E7%BA%A0%E7%BA%B7%20%20%E6%A1%88%E4%BB%B6%E8%8B%A5%E5%B9%B2%E7%96%91%E9%9A%BE%E9%97%AE%E9%A2%98%E7%9A%84%E8%A7%A3%E7%AD%94%E3%80%8B
https://lawv5.wkinfo.com.cn/legislation/detail/MTAxMDAxMDY5Nzk%3D?index=1&module=&childModule=all&searchId=9aa736a024314974abaadc24b49e78a3&q=%E3%80%8A%E5%8C%97%E4%BA%AC%E5%B8%82%E9%AB%98%E7%BA%A7%E4%BA%BA%E6%B0%91%E6%B3%95%E9%99%A2%E5%85%B3%E4%BA%8E%E5%AE%A1%E7%90%86%E5%BB%BA%E8%AE%BE%E5%B7%A5%E7%A8%8B%E6%96%BD%E5%B7%A5%E5%90%88%E5%90%8C%E7%BA%A0%E7%BA%B7%20%20%E6%A1%88%E4%BB%B6%E8%8B%A5%E5%B9%B2%E7%96%91%E9%9A%BE%E9%97%AE%E9%A2%98%E7%9A%84%E8%A7%A3%E7%AD%94%E3%80%8B
https://lawv5.wkinfo.com.cn/legislation/detail/MTAxMDAxMDY5Nzk%3D?index=1&module=&childModule=all&searchId=9aa736a024314974abaadc24b49e78a3&q=%E3%80%8A%E5%8C%97%E4%BA%AC%E5%B8%82%E9%AB%98%E7%BA%A7%E4%BA%BA%E6%B0%91%E6%B3%95%E9%99%A2%E5%85%B3%E4%BA%8E%E5%AE%A1%E7%90%86%E5%BB%BA%E8%AE%BE%E5%B7%A5%E7%A8%8B%E6%96%BD%E5%B7%A5%E5%90%88%E5%90%8C%E7%BA%A0%E7%BA%B7%20%20%E6%A1%88%E4%BB%B6%E8%8B%A5%E5%B9%B2%E7%96%91%E9%9A%BE%E9%97%AE%E9%A2%98%E7%9A%84%E8%A7%A3%E7%AD%94%E3%80%8B
https://lawv5.wkinfo.com.cn/legislation/detail/MTAxMDAxMDY5Nzk%3D?index=1&module=&childModule=all&searchId=9aa736a024314974abaadc24b49e78a3&q=%E3%80%8A%E5%8C%97%E4%BA%AC%E5%B8%82%E9%AB%98%E7%BA%A7%E4%BA%BA%E6%B0%91%E6%B3%95%E9%99%A2%E5%85%B3%E4%BA%8E%E5%AE%A1%E7%90%86%E5%BB%BA%E8%AE%BE%E5%B7%A5%E7%A8%8B%E6%96%BD%E5%B7%A5%E5%90%88%E5%90%8C%E7%BA%A0%E7%BA%B7%20%20%E6%A1%88%E4%BB%B6%E8%8B%A5%E5%B9%B2%E7%96%91%E9%9A%BE%E9%97%AE%E9%A2%98%E7%9A%84%E8%A7%A3%E7%AD%94%E3%80%8B
https://lawv5.wkinfo.com.cn/legislation/detail/MTAxMDAxMDY5Nzk%3D?index=1&module=&childModule=all&searchId=9aa736a024314974abaadc24b49e78a3&q=%E3%80%8A%E5%8C%97%E4%BA%AC%E5%B8%82%E9%AB%98%E7%BA%A7%E4%BA%BA%E6%B0%91%E6%B3%95%E9%99%A2%E5%85%B3%E4%BA%8E%E5%AE%A1%E7%90%86%E5%BB%BA%E8%AE%BE%E5%B7%A5%E7%A8%8B%E6%96%BD%E5%B7%A5%E5%90%88%E5%90%8C%E7%BA%A0%E7%BA%B7%20%20%E6%A1%88%E4%BB%B6%E8%8B%A5%E5%B9%B2%E7%96%91%E9%9A%BE%E9%97%AE%E9%A2%98%E7%9A%84%E8%A7%A3%E7%AD%94%E3%80%8B
https://lawv5.wkinfo.com.cn/legislation/detail/MTAxMDAxMDY5Nzk%3D?index=1&module=&childModule=all&searchId=9aa736a024314974abaadc24b49e78a3&q=%E3%80%8A%E5%8C%97%E4%BA%AC%E5%B8%82%E9%AB%98%E7%BA%A7%E4%BA%BA%E6%B0%91%E6%B3%95%E9%99%A2%E5%85%B3%E4%BA%8E%E5%AE%A1%E7%90%86%E5%BB%BA%E8%AE%BE%E5%B7%A5%E7%A8%8B%E6%96%BD%E5%B7%A5%E5%90%88%E5%90%8C%E7%BA%A0%E7%BA%B7%20%20%E6%A1%88%E4%BB%B6%E8%8B%A5%E5%B9%B2%E7%96%91%E9%9A%BE%E9%97%AE%E9%A2%98%E7%9A%84%E8%A7%A3%E7%AD%94%E3%80%8B
https://lawv5.wkinfo.com.cn/legislation/detail/MTAxMDA1MTcxNTM

K

GBRETUE AHEX T T PR 7 3 EEROR B AT R # 3R BT S bR BB R X
%, WEAEMEDCANRKITHE. MFEFEE FF R RATFR M 7 —E RS, AR 0NN
TR RS TE R IRE, F5h, EHEGE b, AL 2 FOE T A G IR O AR R I, 2R
HIZ B FGE M EN A RN RAREDR, bR ARG, SO 208 2 N oRIE A% 5630
T 52 122 OB 75 6 R [10] o AT3CH 52T 203K K B A AR B[] 1), 105 31 TAEOLR 0 B
RO, JETAAA RO A E R RN . 288, B ARV &R
i, ARGNEA RGN U LS5, ] DLk s fh R R s, kAT 527 %8
TR A TERL
6. NMEERSINREREFRMBRRE
6.1 MREEEXRREARBARBITHERTZBITEEARTHINSEH

ERBERT, KENEAMRLS, AUANRFIEBERZLECSHR TR T, BT, 45, &z
XS5 HBNZREFLE AT TR LS, AR B S REX kN2, 8T kA
NFIRTE S B ALK B S 0 ik XU A B AT T B R I 2 R A BN, I A8 AR 3R B AT 30
S FARIT T BT FAERAL

6.2. IMEREZFREREBASTELEATHKRFIE

ARG N R BN RS, A OAE R ETRAR s AR N8 i s i 377 203 KA
1, JrarhE AR CRT o BISMEK, A ARE BRI IR B T C S B R B AR AT e, wI A
FINTE ORI L5 (2025)% 06 2% 14598 =\ (2026)7: 03 [RZ& 426 5, FI7REARGELSUERN
HRALH], IEBEAR SR -

6.3. MREEERREARBARTRE RIS FFRERERR

2R AN PN B IS AN RERT, T 5T R8O B 2 2 BRI [11] . R BN, 295
M “CRBNATE” SEF L ETEEI. AR ARG AR W REY &R PUEE, B0 AR E A
B2 Ry, R H A T XU 20 THYE RS . (2025) % 0606 EE4] 51753 SHrtkariy . sk b, SEEER A
B2 I ST AR R, AR R AR s AR X A 5= R ARAE TRERR T2 00, /BN R ek
SRR SLS, A HER Sy KRG R A, BFREERTIRNMNZ )G, HEANCAeEET X5, FERL S
PRSI SR A

6.4 TRRELTEMGSH. RTHRBFHRZMERAR

TR T, AR MEN, EHEWERESH . THEEME. A . B A
BNEG BN % ORTHE SR E, KENZE LR AN SR KR . # VR
BN BT FET SR PR, SRR R B ATRARA G#a DB AR BN, AEAF5ME.
B, TAR O TR ISR, AR AN LS FO o BN ARG 3R . (2025) 8¢ 07 G2 1148
5. (2025)ifi1 05 F#% 9520 5 RKFAH[E 37

6.5. BRIAHITHHY
E RIS R E IR AT . KA (EREEHL) 358 156 45 M 26 507 4%, LA R BEIETCLIHK 17,

3https://lawv5.wkinfo.com.cn/legislation/detail/M T AXMDAxMzcyODc%3D?index=1&module=&childMod-
ule=all&searchld=f24ab169843c4fe7heb22fa6b51145cd&q=%E6%B0%91%E6%B3%95%E5%85%B8

DOI: 10.12677/ass.2026.1510849 372 FESRERTH


https://doi.org/10.12677/ass.2026.1510849
https://lawv5.wkinfo.com.cn/legislation/detail/MTAxMDAxMzcyODc%3D?index=1&module=&childModule=all&searchId=f24ab169843c4fe7beb22fa6b51145cd&q=%E6%B0%91%E6%B3%95%E5%85%B8
https://lawv5.wkinfo.com.cn/legislation/detail/MTAxMDAxMzcyODc%3D?index=1&module=&childModule=all&searchId=f24ab169843c4fe7beb22fa6b51145cd&q=%E6%B0%91%E6%B3%95%E5%85%B8

K

BRI R 2 R AN AR I TR M B A IR R . B B0 W8 ot T 450 2 3 e AR AU
RS S IR MR TR, ARB A LAILPLAE. (2025)[5 0481 4] 1166 5. (2026)% 01 K% 314 5
SEERFAT Y

7. TR B RITHIRAE N AR RIR B2

AR FRAT T EE T 2 AT AT IR AR IR LI E o %26 BL “ B AT A BRI (A o
s AR TSI AE, RAERE IR BRI, A E AT WIBR 20 AW .
s (RIEI) 5 511 %%, ARGAFBEREAT, 2O ANATRER I RIEAT, (HRN4 T 0 2RI, AL
AEWPLSERRIR T gaold < HAS, ¥ “T + 18 M7 BOWKB AL LR —2% 7 TREMN
A S BRI RLE -

8. ARFIT RBITHER B KERSTE

A3 FE T SR B AR B VS I 75 T B T A R 20T 5B ATE B, T8 i 58 38 A 17124 58 Sk BRASUR) L%

REN ARGNCLES AN =T MR EZT =7 21T =77 % O B 7E T 28 B A A
FOH RIS RALNAT BB G ” [12]. Bkimis, H—, @ sANREAERNE R L5 4k,
BTN T AR RG, =R ERSEAN, Ry e ANEEZR BN F ik TRIIER, H
AR T BRI TR ), RS EAMF R 2, =i R B ARG S B A
WCRBURIE B 7 85, kS ik B K B B J 20 AU BROR 0 N15 TS SE A I BN, SR BLRURS: 3 B 11
ANTE, B IR SO NBRIRE . =, S5 CE TR EORFE . b R, B
R BN 5 RN Z RGeS B0 0 BN ISGIOE 8 RS, A B0 N TR A 2 S 3] B 0 N Fe Ak (R
F, 38 NI TUS AS o BN AT S T R A, BT T RE K SAS A s Mk 5wl LA 1k [13] « {ELTH]
IR AN, TE S B s A W s AR = 07 P SCRT e R B N VB R MR 4 5 o B0 T, T 486 i e A B A7 11
AR B, FE =7z 4, B NARHEAMLE]: — 2 IE A R R SR IARR 23K, i “ o
WEBNRZEAE, AEARESENERE TG X HAMR” 3 RIELIEET = hilt, ERK
£ N B BEATFROR R B FHUE SRS S 48 ;. =2 2008 GV U %R, IREIE PN o B N BO A R )&
VB EAT AL o

ARBNERFFGRET, FONHE RS FROR BRI % DU R, sS4 87 K
PRy MREREAERIEE S U “RANATER Y A 5 XK HAABITIEE. &SRS, BN
(RyEHL) 28 496 2% F T 1% FFFA A A IR 2R [10]

LN ARE WA BE ) R 2 e . A BN AR 1, GBI 2 3k BUS SO [ 8 AEROH IR A3
VAN RE I, WE AR B AR @R R SRR WU R i, NodEd
MR 2 4l B 457 2R A7 S BOIE I SR N AR S HIAE R, DA s 32 kBRI o
9. B

MAREFEBFFENER TR O FRTRE RAE, o TnESE S EAEEah 5Kk
P BNEIER S 2 8 TRV A SCEIE XA 5 263 A BLR T, TR N AE AR T
R CS5 BAT WIBR IS IR L0, AR 26 AF VAR AT O, IS IR E AR OL T, &R (Rik
i) 55 511 ZRHIPIPRIANIIN o FERLMIBRAR b, ASCRR “RIEEAIMN” 5 A FFERTPIE” RXE
HAE. FRERCHIRI, N LATRSEAE R R AT 2P W 945 51, 5 s s AR B AR ZPIROL . TR
BIRRAE LS R B NI BEARPIR DL, 8 e Ak e 18 2 HUOE s A RIBER T, NOEE =75 il $2

DOI: 10.12677/ass.2026.1510849 373 FESRERTH


https://doi.org/10.12677/ass.2026.1510849

K

AU SLSS S SRR 0 RIS SN, R KRS R R A [RIAT SR B A SO B8 1 1k o 1 1
HARETE S R R, WUMESERE B HRER, SEOURE B AT IE X, NEBR TR
T 37 04 R AR Dok e L

SE 3k

[1] WUETE, fREE. $ER P annd H fem bl S kit & 0], HEHE4R, 2024(11): 26-30.

[2] REH. HbrLREDEEN QAR P ARE RE FRNROTAED]. B E & E TR, 2022(6): 20-28.

[38]1 EFB. RELSNEHEIM]. dbat: R Hpt, 2023

[4] =tez, T HAEFP PG EEZRKEITN]. MEiEY, 2017(2): 97-105.

[5] Az, AFREERM]. dbat PEANRKZEH R, 2024

[6] Tz BETESEERPEREYEZATEHHIMERD]. | FHBUEE BT 55 b %), 2024, 39(2): 91-100.
[71 £5. @ TREE LA RYUSLEHETIM]. dbat B, 2023.

[8] ZFEw, HXE BARNEHIEM] BB A Ifife ks iRk, 2022,

[O] EEENE. WIEEAT NEH AR R[], ERIBEAT, 2015, 32(4): 29-36.

[10] SKAERE, FLEL /S 5558 4 R R IR I —— ik e B S W 2 2 ). P E R, 2025(2):
86-88.

[11] EFIH. FFEEEFFFIM]. dbat: S E N RK2E i, 2025.
[12] E—%. @ LREEFRFEET KK E’Jiﬁﬂ% i 5 sE 2 (3], b4k, 2024(2): 143-145.
[13] Folvte, RE5:. diE TGRS 54 MmO i g [J]. = E W, 2024(4): 84-86.

DOI: 10.12677/ass.2026.1510849 374 FESRERTH


https://doi.org/10.12677/ass.2026.1510849

	建设工程分包合同中“付款背靠背条款”的法律研究
	摘  要
	关键词
	A Legal Study on “Pay-When-Paid Clauses” in Construction Subcontracts
	Abstract
	Keywords
	1. 引言
	2. 付款背靠背条款的历史渊源
	3. 付款背靠背条款的性质辨析
	4. 背靠背条款的效力界定
	5. 对付款背靠背条款无效论的反驳
	6. 不得援引付款背靠背条款抗辩的情形
	6.1. 付款背靠背条款因承包人未履行或者未完全履行总包合同中的义务的
	6.2. 付款背靠背条款因承包人怠于向发包人主张权利的
	6.3. 付款背靠背条款因发包人破产或者出现支付不能的情况的
	6.4. 工程已经完成结算、竣工验收并交付使用的
	6.5. 合同本身无效的

	7. 付款义务履行期限约定不明时的解决路径
	8. 合同签订及履行阶段的风险防范
	9. 结语
	参考文献

