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Abstract

Generative artificial intelligence (hereinafter referred to as “generative Al”), as a pricing hub, has
given rise to a new type of hub-and-spoke agreement that enables coordinated pricing without re-
quiring explicit human consent. The traditional antitrust law requirement of “mutual intent” has
encountered triple failures in liability screening, evidentiary thresholds, and culpability matching.
Using the “Smart Pricing” hypothetical case as a thread, this paper deconstructs three legal forms of
human-machine hybrid decision-making. Drawing on Germany’s theories of “organizational fault”
and “guarantor obligation,” the U.S. antitrust law’s regulation of “facilitating arrangements,” and the
product liability law’s “design defect” liability logic, it proposes a two-tier liability theory centered
on the “common risk body” and “algorithmic agent.” This shifts the focus of mutual intent from sub-
jective consent to the creation and control of objective risks. At the institutional level, by establish-
ing standards for the formation of a common risk body, implementing a three-tier compliance sys-
tem, and configuring proportional liability, it lays a jurisprudential foundation for antitrust law to
address autonomous intelligent systems.
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'https://www.samr.gov.cn/zw/zfxxgk/fdzdgknr/fgs/art/2023/art_f0fae9eb3a684fc39e84d89eabfc2caa.html
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2.1. WA ALER “BFHl”

iR, AL EFE MO, vRA, ABERILER. KRR SHAT IR BTG A
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BENEARE =N EH. H—, BEHEAMA. ARLEEATRAN “Bhkga—REmE X" 1
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RME- T GHEE, \FETE ERNRALES . 201, AR AR S (@S IEAE A BT 6 A
e HART AFEMIEF GRS, WA R L) R SR OISR APT 3T 5E i tRH I
EANVER R RAEHE IR FBL T

XSS R OCBEARRIEAE T “ SRR ” BR. MEATEE-T BN R — AR s = I SRt
N, B EMT ALY, HAEEmIL T RemE R, BOVER NS EE. iHamiics
PUALES AR AR . BERE, B R AN FEARH 0o (0 2 3045 DA%, T2 IR T S 2 AR B, TR
“THhO AR o X SRR BB PGE AR BEOCEE DI F R T . AR T B A
WA EVE, MHkEETG. Bini RGN RE .

23. AUEBSRRO=FS
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FRON CEEIRAMT o NRLEEZ R AL MAWTKHEEE, W “S5REAT A g0
17, ALPATE BA%E SRS Th e . ST, ARERIEWHE, &4 “REBE%” ZAE
o AVSUE R TR oSy, Hdde e A I, 75 ml s AR 48 S B WA IR 3L RO R I8

DOI: 10.12677/ass.2026.159782 544 FESRERTH


https://doi.org/10.12677/ass.2026.159782

&

dlea

RO BIIR SR o NRGEEA CIRIMTEBAR R AIRE S AR S, Al AT
RIS R S HERERE ), R IXLE BRI T MR AD 9 BRI S sEms, A EHES MR YR 1
Rl S BRSNS . LIRS, ANSREA MBI R, (EX BRSO Z AR, B4 “ MBI 2
i rb A EL A SR T I PR -

ROy AT o 2P AL AT “CRNEERCRM” RS, ALE S TSI
Mrfpsk g orp, i s E 250 A E ISR M A, AREEFEX RS R g = . it
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WA RR RO . RREIMEGATTE IR i KRR, BOVEJLT Rl T AR S B K.

3. G EBHKEERHNENEREN
3.1. “BRERE” BHN=EI&E

(i N ERIE RN [ 2 i) B8+ 826 oh “BRIRAT N BOIGE DL “ BBIRE " AL B2 —, R
E=EIRe. H—&, H3ikhae, HEEm G 5N CHTIT RN MK, EHEAEEFE
SRS T S AR v O AN AT D R B T T A S A AR ABL R B, R DR A AR AR IR 45 A e 5T
NPETTRA R ASES]. =, R TDIRE, ZORAFERRAE RO Z WIESE, B 1k S 2B Wrid be 45 2R VA 53
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3.2. BEARTHIThRERR

A AL AR PR B R = D RE L& R fE L. (1) HFTiiE iRk R . sk
ITRZTCRIG RN “HBW” 5 “CPATATR” o« (AR W N FERAT AR S — AN TR mEaan i
CH BT, EREIRIE T ARE R, ARIE T AL R AT s B W, i YR T IR R R B R FE A
OECD(2017) {Algorithms and Collusion) #&fat 2, M2 Fe 4 F W [ — ke TR, ZHEEE
P TRMIRHEH T REA 278 UG W7 ZHHG . SRATIAN “SPATATR” BN G, BN “EE” k=
FMAERA. ) WEHTIHEThAE R R . Eat AT RS R A R Al R M o FEBOR 54 TR 4k i
WA, “HRE7 BROEIE ALHERL “ B o, BEERARFEERE X L “AR”7, mRZ AL H
T ISR o SIEHLOCTNIE X DL 5B A R BE . A RSP GGEYE T T, RRAT A LTk
AR s 25 BT IHE, AT REB AL A ™K STAE[8]. (3) SETTULHCINAE R R . fE4ikE BRI R T, Ak
SEHMME, JRaTREE R, RIS T I AL @M RS e T “ Rl R X — B 4k
IRAR B AR . £ TR 58 40T AL TR AL 08 AR SR I Bets s #2508 ST 8T e R &,
MFEN “HEAARTE” BIEE G,
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FRINFERRICE ARG B A TS BB B IS, NRAEH AR/ S
FER AR H B S B L, S0l aE, ASSBUICTH 5T, AET AL — R I
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TR R — B DA AR RBEE R SRS o EARAELEY ST L, MR AE RIS — DT EAR R ML 15T

Https://www.oecd.org/en/events/2017/06/algorithms-and-collusion.html
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4.1. EE “HAIRE" 5 “REANS” BEip

MEERNESATBOE T “AZUSE” B AR RA SRR TR T EE S 8. Roxin $2HIH
“UHZIZECHIR” (Organisationsherrschaft) A N[9], Al 3= %) F2H 24PN 58 XU 17 A 7 4% 5%, 5 R4 2R 4
Mk ba S 808547 R, BME TGRS N 0S4, AT 75 &0 534T . Tiedemann Hf— 2044 H 5] A& B
TR, Eakdl B XA EH LSRR R SR & IEIT IR Z[10].

SO OR A A 1 [ TR 2% 5K (Naglen) £ 1938 SEIEZUBE ) “JRUEA LSS Big. fEHLEERL I Jakobs
P2 tH [ 11 TSRO 5 RIS A 428 1) 7 1) = AR G 17 L AR SEIR A S 55 . ERE b, AL RS
PN ERIE R 8T h 3 . ISR B TRk & 580, B I35 40 R BoA st sl ae /g,
BN A FIEAI PRIEAN XS o GINERG AL TR RIS, W @ L Bk SRR EA
RIS, ARek ALMONEIIGRIHE “BE” « GUE Al ERMAT T S8 EE, X —-4H2na A
5 RIS R T VA 53 (1 £ 12]

4.2. RERFERHES “BRAITR” BRF)

FEE (H/REIR) B2k HIBEEERHI P FAT N TR TFEELLK .. 7F Interstate Circuit, Inc. v.
United States, 306 U.S. 208 (1939)& 1, fumpikBtil e, HERAT 52 Bt H I U bR B AR B 7R
P, AELER 5 B A 3 p 260 36 Ath 52 2 SO A R 2 0 T BRI, B R BB [FIAT N I B Ailk . 7E American To-
bacco Co. v. United States, 328 U.S. 781 (1946)% *1, ERidt— b4, a5 2 RGBS #Hs B sk
JRPERHE, FIAE AP EAT R RIESE[13].

KR R AL S A N . 2 AL 2 A se gt e O, RIAE U N 25 R B
Wbl “PrR” , BF SR AR AT S B T A, HE N R A 51 AT B ROR,
VU H T A ATy e RN “ERIAT N7 MR, 2R RT DL R A S O
st HAT B A Th 6 145 EAE AT kAT ] o
4.3. FmBEEPR “WIHEpE” VARIZE

PR ST T ST N AT BT E PR R T REGER.  (CEEBRUEERCGE=
FR)) 55 T4 BRI G B TAEAE A ) S NSMAL T “ Wit BhiE 7 S 27 e AR AR S SRR,
% R A 42 PO N 3 et 3, AR 77 NI BT 14]. 3RE (R NRIEAE L) 28— T 25
=5 0% (R NRSEAIE = S ) S5 TINRIE, 72 RARE “AEBIER” WA =3 Nk
AR FTAT

FAEZ A R AL 5, SRR AL I A VR ] P A e S — B R ERAE T o AR I R R
BT “CRNER A B EARR A, BN KRS 7 SRR R R, A T BE > 15 1) A SRS A

3https://supreme justia.com/cases/federal/us/306/208/
“https://supreme.justia.com/cases/federal/us/328/781/

Shttps://q2rt76fo46.feishu.cn/wiki/BO3TwtUrViUVh6kmBescnAQxneb

®https://www.court.gov.cn/zixun/xiangqing/233181.html

"https://www.samr.gov.cn/zfjcj/tzgg/art/2023/art_579118cd202a45fba28b7edfd9f6fd72.html
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TR AE B AT R A BR, 750 “ Rk Sg SR EAT D ReME B ST R, A AN
OB, FEARN UM AT A LR AIE B iR

F— WNREEINE TS . BEEFN Al A —MERN_EEIK T SRk & RS HIE S
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=, WEARIE R R B KSR 2 A28 H PRI SRR I BBoRIE R A, R “IERABR A4 o B
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5.2. “HEIKRE" EBIRHRLEE

“ILIRI RS A PR AR % T AR E A vk S ORISE N & BEUR,  EAE S 2B AR S5 T T I R
HiZ Ol M2 NEEE RBEARIMINE T A0 4 XS IR, Ho 2 XS IR i 3L R K S
SEEEE], MR RRF IR IVEE G R UG “IEARY KBS, “IRRIRES A RO AU 2 DY EAE +
PIFRAE” -

VUZfE: (1) BORRFIGUE, A R — sl B AL A AR ol AT AR, LS A0 S B0 E ) 2 3
s () Wikt eI 058 k2B T Bl L S vh T3 (HHI > 1800), i {R W [F) A I s 48 B kil
(3) NFRASRHENE, 288 3 B R0 N R HeAh 5 403 (8 T (R 0%, Dl AT iy - 0T APT RS B B
RRSS R EAL TR (4) (ERICENE, FAEREERE . BARAL Za0h OSBRI, M kgt b
5 B AU
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AL R BOR AR, TN, HEAETTSFIES G BN,
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7. &
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