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Abstract

As a kind of loss sharing mechanism, equitable liability should not be the first rule considered in a
case. It can only be applied when it is neither a general tort nor a special tort. At the same time, it
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is necessary to abide by the elements of equitable liability, such as the causal relationship between
the behavior and the damage and the circumstances clearly stipulated by the law, so as to prevent
the abuse of equitable liability from aggravating. In the actual judgment, there are still some prob-
lems in the application of equitable liability, such as the confusion of the application situation, the
causal relationship between the neglect behavior and the result, and the uncertainty of the pro-
portion of the defendant to share the loss. Since Article 1186 of the Civil Code only stipulates “in
accordance with the law”, but does not explain the specific application situation, it is necessary to
clarify the specific application conditions of equitable liability. Including limited to the circums-
tances clearly stipulated by law, neither party is at fault, and there is a causal relationship be-
tween the act and the damage, and it does not belong to the general tort or special tort. Under the
condition that it is limited to the situation clearly stipulated by law, this paper takes the Civil Code
as the premise that the clause of “compensation” can be applied, and then removes some clauses
according to the aforementioned constituent elements of equitable liability, so as to obtain the
specific circumstances of the application of equitable liability, including the tort liability of the
person with full civil capacity losing consciousness and the emergency avoidance caused by natu-
ral reasons. Although fair liability plays an important role in balancing the interests of all parties
and protecting social equity, its disadvantages are also very obvious, which not only causes a cer-
tain degree of unfairness to the innocent perpetrator, but also cannot guarantee adequate com-
pensation for the victim.
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Figure 1. Causes involving equitable liability
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Table 1. The clause in the Civil Code refers to “compensation”
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