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Abstract

“Merchandising rights” is not a legal term, but has led to lots of disputes. After several twists and
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turns, “The Book of Kuihua Case” brought the controversy over the protection of merchandising
rights on work elements, such as names or key phrases of characters, names of works, names or
pronouns of other specific terms which do not constitute works and are not registered. Merchan-
dising rights on those elements are gradually recognized by our judiciaries, but there are still
disputes on the protection method. Although the “earlier rights” clause in trademark law was
practiced frequently, it is essential to invoke the Anti-unfair competition law sometimes. The
theory of confusion and misappropriation could be the basis of legitimacy, so that the application
of Anti-unfair competition law can achieve more theoretical self-consistency and dynamic protec-
tion. Specifically, the confusion clause should be applied prior to the general one, in which the
“manager” and “competitive relation” shall be ulteriorly redefined and the misconduct shall be
determined on the combination of likelihood of confusion or dilution theory.
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XTI ATy, TR EE A ARG FTRETE,  (H TR i IR 55 8 B SR IR E I A8 K0 ik
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