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Abstract

The characterization of the counterattack on the aggression of the mentally ill mainly has the con-
troversy of identifying as self-defense and emergency avoidance. The right of self-defense is strong
in the emergency right system, and the evaluation of the counterattack on the aggression of the
mentally ill with self-defense will unduly restrict the right of self-defense. The mentally ill cannot
express the provocation to the legal order, so that the aggression of the mentally ill cannot be rec-
ognized as wrongful aggression. The infringement of the mentally ill belongs to the state of danger
in the premise of emergency hedge, and the defensive emergency hedge can be exercised against a
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mentally ill person when the defender knows that the other party is mentally ill. The value of pro-
tecting the legal interests and the value of the legal interests damaged by the mentally ill person
should be measured on a case-by-case basis to determine whether the hedge is excessive or not.
The act of fighting back without knowing that the other party is mentally ill should be recognized
as a hypothetical defense of the accident type as far as possible, in order to exclude criminal re-
sponsibility.
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