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Abstract
The act of fraudulently obtaining a mortgage after real estate registration is similar to the estab-
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lished act of disposing of real estate without right, yet there are differences that cannot be directly
resolved by the existing theory of characterization. The object of this act includes only the rights of
the original right holder to the object of the third party to create a mortgage and the priority of
payment. The theoretical and judicial practices on the criminal law characterization of this beha-
vior, mainly focus on the two solution paths: fraud and theft. The interpretation path of general
fraud theory is inconsistent with the connotation of the victim and property loss and the essence
of the act; the traditional triangle fraud theory cannot reasonably explain that the real estate reg-
istration institution has the status of disposition; the new triangle fraud theory cannot meet the
requirement of the same material of property disposition and property loss. And based on the
theory of overlapping possession, the possession of the mortgage on the object, which was trans-
ferred from the object of the victim to the third person, constitutes theft of property interest and is
fully consistent with the normative construction of the crime of theft.
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