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Abstract

After its application in the field of commercial arbitration, this system was gradually used in in-
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ternational investment arbitration, which is an arbitration procedure between an investor and a
host country and has procedural similarities with international commercial arbitration, but has
its own particularities because of the sovereign nature of the state, which has limited effect in ex-
isting cases of urgent arbitration requests in international investment arbitration, and the reluc-
tance of states to cooperate, for example in the enforcement process. The host government refuses
to enforce, or even to participate in the defence in emergency arbitration proceedings, so it be-
comes questionable whether the emergency arbitrator system can really be universally applied in
international investment arbitration. The present study investigates the practicability and chal-
lenges of implementing the emergency arbitrator system in international investment arbitration,
given that it has not yet been included in the arbitration regulations of ICSID, which is the princip-
al global center for resolving investment disputes.
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1. E@RRE

CERBPPER TIHIRE” R T PR AR A, S TR TN TE R 2 AT KA B
H B ) A I B RO 8 MK T oK (1] 2006 4 [l BR 4 B e O (ICDR) B IRFE FL AR ) o 5] N
SR AT B LLR,  ABRAE =AM B UK 121 B g N [ B peg AP S0 o FES T T, —4%
fRENE A E T REA KRG RT BN E L, CHEBMEZEGD 2014)HE “ Rk
7 SEANIEA R % 7 DB, 723 SR R 2R s G B AR A . BT (i)
(2019) A 2 F B2 7 A 8 B A Py SR EC % I I 8 Mt 7 8 52 (i S o 1 LA R A AN A B I -8 %o 5
ik AR H B 8 S, K2 AN Sk (R R P A D B HEA T RIE

e LT 2ad, — R BRI 5] N T R S 5 k. R — R Y
HIHEIERE A R BT T RAT A — B PR, B ROR IR 2l B 38 1 1 SR AR e [9]

BT R B A LR s S T E BRSSP b, (R AE AR BB 5 AR T I 2 [A] F [ at
VAR 2 Gy, IR AR IZ T RN . Sz R R B S R B R A %
A%, HETJLTHTAMEBIEZTE SCC AT, HA—&R7EEPRE2ICC)HTH . RHE SCC Hi%
PRI, M 2010 5 NESP ARSI RS, SCC ILIRE] T 42 Bl Z S m g, Hoawh R EH T
e AT o LL AN B 24%., °

b1 T 1] B i A o 5 B B B A 9 3 2 IR ) ELAH RS, V2 R 7 RN B v ARG 48 it A5 Vr %2
FEBAZ AL o 5 ik O3 ) B2 0 BN T S 3 2 5 FE A B BE L Z BT RA R A ROF A TR, (e
DGR EEY B2 A 6k BRI AR LE B LA R A iy & SRR R M4 5 A 5
AR BT, SO 52 R A, B A 2 1A [ B 4% 451 11 B (investor-state arbitration).
3Alexev Pirozhkin. Emergency Arbitrator’s Decisions in Investment 'Treaty Disputes at the SCC (2014-2019), 2020.05.11.
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T R A AN A T PR, A BB B R S B 0 ) I I R BRI 1) 1)
FERBMPEINIE R JE B, MRURE IO M EERE , AR A 75 A R 5 S A B LR AL g )
RSP RS T IRt . 2) fERFPZIER, AEREEREANIAERE, ML T HITE SRR
AT )

2. BRhHk S HIE R

B R B — M BE BRI EET, ISR A AT . R T, A R R Rz 4
JSJ5 7 RE R I S 45 o 5] R ) B o 8k 7 o) P A R 2 P B i 2 1990 41114 (v iy 2 WA o
MYy o BEAAMIN R EE RS R R, HEPRE AR SEER RN DhRe FEEA
FHIE o SXAEI A Wik 7 AP A B BT dEAT, FLH R 1 38 5 4 3 N AE S5 A A 3 i 41 BT id 31 757
TR A ) I o R B [2]. (HSE, RAR P RIRE R 2 N N F R AT AW T . £ 1999
R (R FEAP M S AR B, BRI T R R MRS I i AN
JiE A BSR4 B S DR e B R0 o SR 2 = N o B P 13 B [ R L R, T DA ) R A
RHE RTS8 25 G % U R0 o 5 Ao 57 o B2 PR R s DA Bl BE P AR R 2k el ) DAAS HH i
HIRE 58 S BB S B A BE R AE P B BE LR AT, M3 N TG B8 S0, 75 22 8 SORD 48 it (1) R4 17 )
N UL T 5 SRS, AR LA 57 5 A AR B Bl & T Wil — R RSk o, SR R AR
THE S S I DA R 2 1 1 TSI it 5% S RO e i P 1

2006 5, [E BRI 0 (International Center for Dispute Resolution, {#i#K ICDR)LA opt-in A /5 7
H B S DR B AE AT B, AR U, T R S P R DR e A ST AE XU 2 N R
P2 o 162006 4 5 H 1 HULASZAT Kb # Pl sasaol vf LUE & 2P Ay . *

TEfPERRE A BT, 2 T7 A A LA B R SR Bk, BB B E il B, R
SRR A0 7= 5 T AT AR B BOsr 2R At . BEAE IR RS, R 2 WAt ICDR 9N T B &
e AP, n A S5 B i R B (LCTA) . Hr i BF R B 7 22 (SCO) M PR 2 (ICC) o B AL 5T i 8
A2 (BIAC) A [H [H FR 2 57 0 825 51 3 (CLETAC) WA AP M v 51 B T 58 2 A 3 57 o 2

3. Bl B 7 R 5 R SUE A RO je) R
3.1. REEMNRBRIEFRHERSE

Alexey Pirozhkin £ 2020 E73 47§ SCC &34 52 B 1) [ PRy B 4h e S A vh i 5 B S A i 2 491
MEAR S G U 2020 4 5 J, SCC ISR K K S B 03 (K [ Bl Bt i 2 1 10 11, SCC #EiX
10 5G] TP EOS IR, BIZE BIRIE 7R SRS, (B3 6 A S 2708 E s 2 B2 AN,
R 4 NFERS I TR AT, 84 2 DR NARIERZR SCC R R 2 iy, (AR5 RIkE
PR SR ° LTI T RSP A TR I R, PO RIE E AR S, BB R PR
ASHR TR N BRIE B B0 AF 00, RSO0 AR AR R S 22 AR A PR R DL, AL A
AP AP “IBXGE ", IR BEXE LR A

N 2B AR E RS R SRR PN ? AW, RN E R ARIRYE S, PSR,
AR PP LR S BRI TR A, P A B IMERC A (3]0 AR I A R, RN B AN R T

*International Centre for Dispute Resolution (ICDR) International Dispute Resolution Procedures, Art. 37 (2006).
’Alexev Pirozhkin. Emergency Arbitrator's Decisions in Investment 'Treaty Disputes at the SCC (2014-2019), 2020.05.11.
https://sccarbitrationinstitute.se/sites/default/files/2022-11/emergency-arbitrators-decisions-in-investment-treaty-disputes-at-the-scc-2014-20

Lpdf, &5V ia: 202341 A 10 H.

DOI: 10.12677/ds.2023.93146 1082 SRR


https://doi.org/10.12677/ds.2023.93146
https://sccarbitrationinstitute.se/sites/default/files/2022-11/emergency-arbitrators-decisions-in-investment-treaty-disputes-at-the-scc-2014-201.pdf
https://sccarbitrationinstitute.se/sites/default/files/2022-11/emergency-arbitrators-decisions-in-investment-treaty-disputes-at-the-scc-2014-201.pdf

— R AR A, BRI T EO A, B A SO IR E AR AR AR PR AT LA
S, HEFERNABINESH, e MBERRE B FH L —Bodftt (e, 74, 1F
FETGEE S, WA 5 MBE S AER A, TN SRR SR 22t a5 EERE
ZAE

AN, EFAZ G AT EM AR E . AR TR, ARTE E S5 R 78 24 A2
HARAE, BF, REELEMERPARGL T AFAL, RS P E NS EEBR], KF—T7
WRREN, RIEEETW EHaHEERZ.

BEAN, AT WS B IR K 5 S BT 4 4B Fe i R VB B P 2, DRI e 1 “ IR 4R P
JZ N (Due Process). 1 2472 7 I A& i v EUALAR G R — AN BRI, AN/ (R 24 20 ANt mh A 0 IE 2472
FRiR I TE . ~AT5H, (AARAD) |, FIFME: ERBATIE SRR IR LRI S AT .
(UNCITRAL 7REi%) PBRLE “ 07 9 FEANNA RN TR o BT,  (SCC fh#k
FENY 7 e 5K 2 b e SR B PR PR IR T “ B DA IR SE AR 15 AT R, F e TR
— i PEER G ER RN . 7 ¢ (SIAC EBRELFMEND HBARE T “ 5 S 01 R 2 R PRAE
TAERE R, FFRETT A FE NGRS G EOPREN S o (ICC i) WRE 13N 2 A A1k
AT, MOREE— T M AEA SRR 2 . 7 ISR RN PP R B A R —, BT —
AP BT I BUAR SR ST IE SRR R, Rl 1R S R R S AR . IR SRR A R O 1Y
WA FEARE: F—, MEREMARN YEY: B2, S5 NFNEAMEL; F=, MEETFNAFS
HFHNZ AP SOF FLIEAE s A A e s S50, 238 NN A 3RASAE A e v BRI AT AL 2
ARSI AR i B B DU, RIVES B S 2 TR RIRE 1 ARIE R 7e 0 Rk F BRI 2

HEL L, WATATE, BRI LR 1 A L SRR AR, IR B KRR R . AR,
MG ATERMED B EIIR AR, ZEPIMERMERRLR, w4 7R Sh R R AR b
ANIESFEF LRGSR E RS RS WAL CR, TSRS N OGE AT, AT )%
B, ATHE SO A BAIER U, B SR B E SR AE IR S A ICSID A

3.2. 5 “AHHER” FF(Cooling-Off Periods)HIF &

A F A S [ PR B8 OR3P e IR B0 2%k, AE IR BRBE B Wb g b 140 e H— MO, 7655k Ah
B H, X% LA T s g o, R ARG, FE— g IR RD “R A0 Z RIS,
AT AN 3 ANHE 120, AT, firdkE —RaSELTEE L. /£ Burlington v. Ecuador —%
1, Burlington A W] ZEI& A 5 4318 [E B i (015 00 S 1A EaE K, AR IR A S E M B A
FERL A HE T HARAREE [ EARZRIREL, TA RN N 1 ARk AR 0E B A G DR A ik
RITA RO RIS o S BRI 307 SRR R P EERIL T EKE3AAE 12 AR
PEVAA, A S SN T IR 0 52 TR R A B0 P B R I, R S B R AN R IR B AL?
PO, AR [ B AV 20 2%k v il B it A AL SR 1L 2

EIA I EGIF, A BT IREEAE A ZT AR RE B 2P ARy, KRS s B e « B
IREZTLRINE” . ZZRH|ZH TSIKInvest v. Moldova Z&. Evrobalt v. Moldova %&. Kompozit v.Moldova %
MR, ERARFIES, =fHfvid, HEIEAN, 25T 2014 44 7 23 H. 2016 4 5 7 16 H. 2016
6 2 H M ARE E BERZ TUAE T SUCE AT, SRR EHATRR, MATERRH T RS h & i,

© (SCC FhEMIY (2017)55 23 26 K MHE 58 7 % .
7 (SCC P (201755 23 25 B P =58 7 %%,
$Burlington Resources Inc.v. Republic of Ecuador, ICSID Case No. ARB/08/5, p130.
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I ELIRRG I AR R R, 0002 23 Ry 10 KM 7 Ko (EEE/RZ TL— R Z i BIT (XGLHBLB W), & 213
MAENANNH, FFEFE SCCE NS VR RN, Z0EEH] SCC M. SCC MM A RME | EE
e I EER, A BRI 7 JE ALK T SCC Al BIT Z I FIF &, BRARYE SCC AP F N HI 5 Sh kA
il B2 3 2 3 FH v 20 3 2% ?

AR =0 SRR FSY AR SN Fo v HE A R ST R A . TSIKInvest SR A 01 45
TECE M T, Kaj Hober tAJN5E Uk 52 i B2 1 H AR AT 2wt A& 08 1 B IEAEAh R LI il =4 2 A FR A
o 18 B PP E OO, TSI Sk e 4 5K AR, #E TSIKInvest [l I8 52 TCiE R #h 2 4513 HI X
WIS, RS P 3E FH VA SIS SR PE AR _E X B NS Ao ® HAR BN Z2 -7 O 36 03 10 B el DU R AN, A
ATy HE N I8 AN (BE /R 2 TL)IR A S GBI,  CaARRR Bl N DURF 77 21 7o A ke ) A
Hit TAREEAR S, KRR T AT TR, BITA S H Sk s, Bt

FANT T RA AT S R S M. " O, 7€ Puma Energy v. Benin 1, HIE AR
BEA 1A Benin (UL T)BURIEIE G BCEFF, A XA AT RS, TR S 2P iRl y, R 10
S A 125 AR SR AR R SCC At =g .

ML EBF R, R A R S R T AR S AR S T VAR SE AT, AR SN NI FE
MACE IESPE, POy S N R B 2 Tk R AR S, 2 (B RPN VR BB 0F T3
FE PR B I I H — BANME EEEOR, W RASRIURS S T, 2 B8 DB 5, ok, 78 Bk =4
o, ZRIE EDN AU R R RS B SEZEII R, X FERPIR DA COR AT S EH SR AR, B
MR R IE R AT BEIE— 24 K. (2 “—J11)7 HUCh B 23 e T H AR &3, A A A0A
NESUNEAE T IER P EAR T, Ak # 5 4R 8 E 4k ST R A[3], (HASGAA, WRE
SUPEAR T I AT, B 2 O B S AR AT R, SEBR_bad 2 2 s e B4 H S5 I
RIEFREERE: Bk, B i N RS, EWEm—€ MG —. WA MR
filo FiR Puma Energy v. Benin 51, H1i% A% ] Benin (The Republic of Benin, U173 E) BT
IR UCE M, WERNE M ARE, EREEFAMEREL T, B AR RS,
WA 45 A8 [ AU R 1] R L 2, X BRI DURLIZ R AN SRVFIN, DR AR SO AN bl 58 5 2
HAMMOE: = RS ARIINRRE, NAEENHZEARBIERSME, FATRESR
T R — 5 P S LN TR], Bt SR 3 BB [ P 2 T D A B W T e A S P8 38 R AN BRI HR i R S
BAAESY, BTRE2M MRS, XARELE TR, Mafbl@ foRERTH, Xl AL
P BE W ORI 1) N AT A€

3.3. {ha AL 3% A R A )

ESCEE 3.1 RO RE T AR E A VAR I SRR, A FE e O R AR R R R TG R o B e B Al
RIS, DL EX R S R LA, B 1 ESCR BN S ARG s N — T R, IR
A AR U 3E B RO 2 (F RS AR T o — P 0 7 5 [R) PP 2 24058 S BURR DR O AR B LR A B R RN
IS TR) S AL /IN AR 2D 2 Y BB [ 240 7 FOAeh 388 R DU R AR B 7 A B U R AR A — RE AR L, (EAH T 7e 2F
HlA, E bR B e R 2 e 2l AR — By Ta), DR i i AR A RS A F) A R 0 ke 17 2 a1 1)
*TSIKInvest LLC v.Republic of Moldova, Emergency Decision on Interim Measures, SCC Case No.EA 2014/053, para. 66.

"°Evrobalt LLC v. Republic of Moldova, Award on Emergency Measures, SCC Case No. EA 2016/082, para.23 Kompozit LLC v. Republic
of Moldova, Award on Emergency Measures, SCC Case No.EA2016/095, para.56.
"Jarrod Hepburn,Analysis; Stockholm Arbitrator Finds Emergency Measures Justified Against BeninWhere Entire Investment Faces Ex-

tinguishment Due to Alleged Denial of Justice, Investment Arbitration Reporter, 2017/06/14.
https://www.iareporter.com/articles/analysis-stockholm-arbitrator-finds-emergency-measures-justified-against-benin-where-entire-investme

nt-faces-extinguishment-due-to-alleged-denial-of-justice/
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Ao it NG, RO P e AR G ] AP Z SCC1988 AR R EMN, 1M1 1988 4
R IR IE K SRR B, B2 1999 SEFh RN RAZT, X 5K S 53 1l A 44 1E 35 ittt 3
FEAP AN oo R FE A BRI — ) BE AR R SO, 28 2B 400 b 8 It A i T AL 80 3 Aol 2 £ 51 3k
PR AANZ T, 534h, Kb R REBCE R T F AT R, RIEE N 20, i
B TR EE R SRR A IR, P U S bt B0 B R AL

5FEA R, EPrE R mEaa g —m “REREMEL” (Arbitration without Privity) [4], f&4ifl
AR BRSNS B, T PR b, 08 5 RIS [E 2 [ AT s i BOF A REAR
R BFENRTT, AT RROER, REEMHAR DI, H BRI R i — A 2 1R ot
i, PEESRZI0THEAMEE, RSB RN, AR R, R E
LR T B8, AR AR AR PR AP R, — BOR BT 7 221 =3 A
JTRIFE, EX T RS R AR, ARIEE Ny, XTI IR ] IR a2
R AR, AR R b U 4 B gt 3 ] — NP AR AR B, 0 ARTE [ — 7 R BLP AR AP

Xof b ), AN TR B A R = A T R ALY . SCC AT EIIMIBLE “ /8 BB B 2 3 A B LT,
JUEEAP S B 240 58 18 FNZ AU I, 9408 F PR32 B 2 PSRRI A ™ o 2 1] SCC bRt
] r i BRI E S S R R R IO RRCAS S 2010 SERi, XA, HEAE 2010 A, HIHE ABUAT AR R
SPEARER . [, SCC M#EGIAN SIAC fhEMNRA M2 “opt-out” BN, WmtaEd, HFEAA
oG RRE, W LB 2@ HEBR . 10 ICC R/ “opt-in” MU, 25 A\ 75 20dE A A e L Fr 75 2
WA LEEH], XMW E T HREIBER, /£ SCC MM, L EHREITEM, 1MAE ICC HA
SIAC HUNR, FLEA BEEH (5]

FEBLB MRS R, M PR SR N RIROR, i, BB e BT AR A LAY,
TGP VIR AN, SRR S SR TS RN A AE R 5, BT BLE Y SR A, RO 2R
JSEAZ R I A I (AL A 5 B A T o

2014 FRBE/RZ FLRFIE S, KT 2010 FRRI SCC RN =GR LUEH, =7 i #EH T
SCRPE MM RE o BE/R 22 BLAMR D T M NOA SR b E 258 1 1998 4, AT 2001 48, Pk il i, &
1999 SRR IR FHN At ILE 21T JE 1) SCC MUMPRARSEIE M, BRIk, 7E 2001 48 BIT ERCZ R, ARIEE
FEHNTE 1999 £EAR SCC UMK AR RT, JTLART BLEH 2010 42 AR 9 SCC FE.

[AFEY), 7E 2015 £ Griffin Group v. Poland [ 21 & (Emergency Award) ™, 2NN, TE
BATXATHE IS, A SCC RN I BA RSP ATE, [, RUE R S SR e x i
FERR T “ P H ISR, ARPUORICE DA R TR U B . BRG] 1 X R A R AL
S B AR B R B T2 A & AWt BT, IF H SCC RNt 28 Jy i ¥ 22 U 1A 2
A, PRI BN R LR R S AR & .

£ JKX Oil v. Ukraine ZEH', 558 2 BURF Ay I FB0A [ S0 5K 2 b B b BEE A, D PE 1998
NN BEVR %E % 452 (Energy Charter Treaty, ECT)i, SCC {F &I & HBUE S fp s G, SR,
RIS BRI 5 22V Rl T

MELEJUAN RG], TG — 458 (£ SCC R, WnTERFRLIE, Bl AP B B =24 {8 e &
SCC i IN(2017)0 5
Evrobalt LLC v.Republic of Moldova, Award on Emergency Measures, SCC Case No.EA 2016/082,para.29.

GPF GP S.a.r.1 v. Republic of Poland, Emergency Award, SCC Case No. V 2014/168, para. 105.
Peterson, Investor Takes Emergency Arbitrator Award Under Energy Charter Treaty to a UkraineCourt and obtains Enforcement of

Tax-freeze Holding, Investment Arbitration Reporter, 2015/06/29.
https://www.iareporter.com/articles/investor-takes-emergency-arbitrator-award-under-energy-charter-treaty-to-a-ukraine-court-and-obtains-e

nforcement-of-tax-freeze-holdings. #¢ /i Ui M IA]: 2023 £ 1 A 21 H.
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A

FH » RIS R0 002 822 3 B B8 B 5 I 55 b 8l B ) B2 v At ke, I B AT 2 ) B 84T 20 5 HEBR (opt-out)
BT CUIE T, B0 76 2 240 P IR 240 5 3 FH R — A TR b L ey 55 2 b e B 2 R iy g B At
[ K — A2 T I T LT R B R B e . A5 STAC Al v, [RIREA O S8 FH T st )
HURLE, (H T HIE M B2 (opt-im)HLA - [ 5 H B Rl oA REIE 5K S e S il 2

3.4. ISR E S HRHFIBTHRIE

(SIAC G BRI E T R S 3 S R I b e el e . RUNTE PP BEA A L B
SUPE AR AT AR 7o 1 E6 T 5 S R I B e B v, Pl T AFAE B RS, ik
ITiseEcE LRI, BRPE e (EL Y, P EE AR ). (SIAC BRI #—D
ME M EA R, BRMEANEEATETA S WRAAAE R S R e sk g i i 2 Hilg—
SE ] Y ( (STAC FEZAREANY HIRLE N 90 H,  (SCC FFEANY FIFE N 30 H)un B R 4
B BE MR E M T AR E R, B R e sl s 2k 80

W2, BN TRBIEAT A FERIAR R e RO R B R ER 2P EWE?  (SIAC #ZEfhEFm)
(SCC FhEFM Y #BA SR S AE B E, X PHESMPE A SHE RN A BN RiECH
A SRR, EEG VRS SR GRS SN — AR R EIEHE AT e X R
WEUCEERERG . WRIERTENES, B A Bfs RS H ol SR PTRE s = Wi 5 2k
o= B RS HA AT SR 405 DU 4SRN TR A it 45 B DA S v SR N 3-SR IR e 0 201 5 A 52
WRAESRAAIE, 10 HAT B TR R AF SRR 7 BT S 24 NOAR . AN R BRI, XS IFA
FOR—AIMGE G . SRR, BB A TE N BB A BRI R 2 75 b BEaE i,
SEAEHRSMEER . —WR MR, BEME A 4ES % UNCITRAL KIFRIE, (UNCITRAL ik
WY RS T — LR W bR e, BN, G ERAS SR S T RE T, ) AR R I I 0 R A
PN LAFE 43 M, I P45 55 370 378 KT 1 SR H 8 S it T RE 2238 B BT ot 1 — 7 24 5 N R ) 45
Fy KIBRN, PR RE Y FATEAP LA FAYE TR VR, 5555,

3.5. ERPRBORBMIT

AT 17 B B A B A R P R B 2% HL K, A — TR P B 2 TRk AT, AT SO B — VI vk 2
BV A B AT N B R B IAE R T . — . RSB I AT R 7 ) AR AR B, ik —
] (19992 BE T 8 PR ERORT SEAT S R s ASE I s = BT ERERUSE,  JESERR M IPAT

. ARIEENVERE R AR T E EUR R BRI A AR . B4R JKX Oil v. Ukraine 2877, & 58 =R B ff
AT 55 ZBUM R HAKEE 1958 4 (LA Z)) HIRBUMHAT R Sk, X—EfRE Y
FAREENVERAEH 73RS, Abr b, EERVERMBUN IR 2 BARMAL BARAER SR, KR—
E X HBUAH K. BAREATBORAY, EBOE AR HABUTE, (HEB EATBORA BRI RIBR A,
HAER AP b AN & [ RS2, BT DATE [ 4308 [ F g AT 5 Sk i S R A E

AR BRI PATERZ AT . HE R S B I R ZR TE T R e Bt il
15 1b R ITUB SR 1) S it B BT R 4R E AT N . 7E JKX Oil v. Ukraine 91, HITE NZERE 200 HAEmBl 4
TEEERZ TLRANE T, G NESREZE IR 2 TUBU i3 TR %€ ;. /£ Puma Energy v. Benin %A1 Griffin
Group v.Poland Z&H7, HIH A BT K& HER 8 47 4308 [V e 4 ok B HRAT
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