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Abstract

The trial practice of our country often directly identifies the counter behavior against the in-
fringement of irresponsibility people Justifiable defense, or setting the obligation and limit of re-
treat on the actor to require the counterattack as excessive defense. The counter behavior against
the infringement of irresponsibility people shall be excluded the possibility of constituting justi-
fiable defense. The actor knows that the infringer has no capacity for responsibility, the counte-
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rattack constitutes the necessity defense, the actor does not know but has the subjective defense
intention to counterattack structure, his behavior constitutes an imaginary defense. To evaluate
the counterattack against the infringement of irresponsible persons from the standpoint of neces-
sity defense and imaginary defense, on the one hand, it is more consistent with the criminal law
theory of the illegality and the right of defense principle of legitimation. On the other hand, the
system of emergency risk aversion is better able to solve the problem of withdrawal obligations
and limit requirements, and better achieve the effect of protecting the victim and the weak.
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