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Abstract

The transfer of mortgage has always been the focus of civil law and practice circles. For a long time,
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China has adopted the position of forbidding the transfer of mortgage property. However, Article
406 (1) of the Civil Code changes the previous position and allows the mortgagor to dispose of the
mortgaged property freely during the mortgage period. However, the proviso followed by the
party opened the opening for the autonomy of will. What is more puzzling is whether Article 43 of
the Judicial Interpretation of Guarantee System in the Civil Code points out the direction of the
correct application of law for the parties concerned or deepens the doubts, which remains to be
interpreted by the academic circle. Based on Article 406 of the Civil Code and the relevant judicial
interpretation, this paper believes that it is necessary to distinguish real property and personal
property and apply them differently.
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