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Abstract

In bribery, it is usually not directly transferred to the property by briber and bribery, but through
the intervention of intermediaries. Due to the presence of a third party, it is common to withhold
bribery payments. Bribery itself is an illegal act, and bribery payments are classified as “the illegal
reason paying” in law. There are different theoretical views on whether the act of withholding the
illegal reason paying can be recognized as a crime. Firstly, it analyzes the specific connotation of
bribery interception and distinguishes it from fraudulent bribery. Secondly, the paper discusses
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the three theoretical viewpoints in China and abroad respectively, and chooses one of them to
make a type analysis of this kind of behavior. Because of the different identities of intermediaries,
they can be divided into the briber’s client and the bribery’s client. Then the specific behavior
method is identified to determine whether it does not constitute a crime, or should be identified as
fraud or encroachment.
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21. BEWR

FEA 5 8 Ut 1) 523 KRBT AN 2 AR T R o 1 — WA R DA T gt — 1 N BRI AR
B BRI gE—E, RIBHZETE. L. RIESE 2 ARSI B VERR T 2 B EAF &, S oNHERhH
b, FEIX LA T LSS WA RAE WA BOP J& . R IR [3]. iR UL, IR EREH & EEMAT
N, FEFE EEIARE R . X — AW A, WABEE IR ARG o BIEITN, BT R R EERE A
MIAT N, R VA SR T AER AT e, BIIAEIE NS AT, A ERIRIE . AR R
TEXT R (N AL BT IRR S 2 JG) AN AEAEAE AR AR (WA P AR, AT A5 58 B AT M AE R b i A=
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[5].
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WL ERIAT AR G BEERE RSN, RO NERHESSRAIPATE, MERSF? 7 sombi R BRI X TRMX %
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#ATN, TR, MMEREARET, BN BB AT HEIEQ]. B AE VN, ARZRIT
it B AL R B AT Dy, #B 2 AVESR RIB AL[10]. 2B X A A FRIE L, 1258 =0 81T N A
AP T VR AT, AR AN TR

2.3. =4k

U HAREFR G, REEFEATS T RERERT o0, SOA R 20 AT AT AR
HIRTER T2 7MW A, HAMRE N8 g i = 2w 0 s, B 325k X AV R R A 4 54
EIRNZRC(FFE), BB WA A SRR R, 53 A BOFAREE AT W] DA = 3 3R [11]. b —
AL A A FHRE R WYV NARIRE R Z AT ) “a541” 2 0 =R o i 2 /v #2[12] . R, HAR
IAEIEAT AT DU A SRR R 4 1. bht, H AR S s 3R A R A, 2R e/ T WG 0 45 1
FATIE VG OLAZ S E, Bl “REFERNEY, XCLZWE TR AN SG A 2PN
B, IR R 4 A NAE B B R A RIS TE R [13].
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FE[14]. BIEIT AT, ATIE NI ZHEEE N B AZ A 2N, SR A A H (148 [ 1L 3G a0 A v
;s TR NI R, R, AT A A R E HANE R R S AT B HLE .

RESEEHFBAZ A RRISCRE . BT AEER ARG, R TER ARG AL
MAANZIEFRTT 2 0T Re, (HELWEGETAEER, MMHEEEHRRAS AR 202, Ik
H5AREZBICEBR R “AEER G K5, Bk A 823 %Z[15]. FRERAE w450 1)
MES A TR B . ERRERAENN, AMEERGAZ A7 REAR T ZMAZ BB AM =2
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ZITIANA, AEREZFE(F) 5 MEERGAERE ERXAET, fidd, ZEa AW mEts
ZIEN, AL REHERTER: MEET, GEREMSESEZMN, ZRMEER T raH
[17].

2.4, Mg

NSy, B =R, o Ui B RENE T B AR AN SE AL S RSO R . BB IR
BmE, HEEERERF Ly, HERM i EINE . LRt fRE B4,
XA TNEA G I TRAIE T g 1. A RVE L AT 025 H A R 20 0 vk A 22 1) =5 B A e 3l FH R AR
il o BEIR RVE C 2 ARNAE R IR 25 A7 7T IS TR IE , T RARASREAE BVEX IZAT A SR I W 22 )
WESEE. RMRAEAENERORER B ARNAA. B EENZ kS, hEARE
FIBHL . RIZIRABEXNS ZAUES R EAFE, A S VOSEM RIE# L, Ad R R A =&
% B, BIERREHERF Zotie, B WA BRI iEAT S AR MRS, i 1 RVA SR T H
Wy W WELKZR.

BUSEIA RN AT S, AR T SER. E5, T i T s, R R A R
WA= BRI R P R PP o IERNAT e 2 B4 Y AR RE, AR S TR IOA BT “ 4R A A T 5 AR OR 9732
a R 5 R, AN ANEECHR H T AR R IR 5, FEASR RN RIE AR B A e
ABNERIRIEAL, T2 OLAR G AR H I T am iRy “tAMY)” BraaL AR ET
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HyE, AR N A R R RV B AR [18]. B AR R4 AT RIAT 9 N B R IV K 4
. ATFER, AT NRDUA I FE G R L AR S A A Y, H 0 B A2 IR B
FERE b B alidR Sl A 2 A K, (BAEE R R LA R ST ReVER R 2R, RERTEANS
[19] U, WA BIGAT AT AT, 12 H ATIZAMT AT ) AR, 2A 2 AR B
Yy, EMREZRN P EAT Y, SR EE R SURERART S, SN, TEWmELAR T HC,
BARTRZIEN, BIERSK, WA/ NIRRT AR K, A8 TR TS I
Mo W ? AT TR 3 A D AR 5 IR AT A DO B T _RIREOLAN, HEEAEATIE I K Bl
R AR ER IR, BT IENBZIE N “ i RARBERRIEL IR, k& RIRITIERNE” . BB
WK A v TR) N B 20 il RSB AR B A, T AT T AN S2 0 A0 mT REAS SO AR . PR, ANIRIERE . Ri%
X G R AT DA, A IR AR SE M RO IUE R R T AR R [ R vk, s T AR
R AT, Pl RIEA GRS (B TE SO N T R EE G AR A4 DR 259 2 R AL 1T,
AR BN —BUE AT BRI, TIRRAE — B B R . IR R E U, BT 2%
Wi ARG, W fERNERZ M EAEW . B, BHEESGT —0d, RIELGRAE “KRtEN
HIHAE bR itE, R AT IR AT X 2 TT

3. BT AMEBL S

FESCRF Ui 2GRt B, BN, BT RN VAR 0. 1B R HAEH N, M
R AT & B AIEIR AT N2, DO AEEIRE IR . (HEH NN, BT SN AIEEAT
NIRRT, PRI A S AR I B R BN, IR —E RN IR . IR AT N
REFEATIESZWE SN R = AN AT IR, a2, BT “R424” BTN, TEMRR GiA
AT 9. FTEL, R — R EH ARG BRILZAh, B 22 00N, A7 NUBAE A 4RI ) 44 3
RATIEANAZ Y B CH AT Y o B, sE A RE b, B TR G EROns, 74
NieRr Qo2 i A i, BEE XTI NI AR, B AT R, SR AVE I 38 € JR B
[10]. FFH., &5k, XTEIEIT N MR 2N S0 R R X 5 25T b3

31 ZHAZEAEE

RIESZIEAM ARGy, ZIENA W RERATIH T AN I 4 7T N, A T RE 2
SV TT ZAEROVIE IR N o 2N TT S FE NI A A SCES — 3 2 3R BIBIEAT AT 75 A 28—
Flo BRI BATH, AT RIS AN, ARG T B0 R4 RIE R T&
FERARCIE, ZIEANERIRIEANERIAT N, NERILNEAER . Wi, 275 R AE
ITIERI I, AR ZIETT OB, KRN O, BMIMEZETAEL%ER. (R
FEU) LA A ERNE, RIEANBE R HESIAE N, RETARITN . BZIEEKRE, W
REZFNEHEATEMY, NESEZRRITN, WRIEASH, S SOHE LR 53R, 45258 AL
BTG, A ZIEAT Nt ORI, B 2 T N BAT OB P (1 Fsk
B WEORZFENA G B OO B s 8, mAREREEMAOIE, S8 EHEUY, BT
— AT, TIAGEEIE, FFEVER IR BRE AN . IR AEAA S R B A RO e S 1) S
B, RN YIG, KIMYIEESECR, SRS AR, AT VER AR RS, W]
REAT A 12 RIS, (HIFA e AR o5 3R

BN, BB N QR FNIE 52 W 75 AR SOBU I T, o T 32 SR 3L RIIR R RS2 e AL,
AT NS B, S G IR L FIRER . (BUE AR RZFE NS BRI, & B RaZ2
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MR, BRI NCLE R, ZIEHKYIN R TIRIRAS. Rys Ok 25 64 ZRHlE, LIRIE
JS2 24T LA ORI AR TAT RS I, W AN TR, WA AR TR AR A
FfF. Pk, 2T 2N BT A IR 5 AR, S22 1E D90 SR BT AR YO B AT

FTEL, QR B 7 S A E NI, 18 S B AR 152 S B . R SO R I 2 N
PRSI S A, IR VRS AR R —JT AR FLLAAS, HER A LA RE, BAFELEIT N
NRBEWRIZMEAT N, X BT AR SR, 2 ME N S E RIS 7 BLscI

32 (THRAZIEANEH
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R T FEIEAT NI SRS RATIE T 2 FEN . 0 E R T A 47 4 S VE e B4 A
25 B . VESR B A B R I AT AT AR SEHEA AT . B R R B4
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AR, WA AT RE R TR o B
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SR, R ZFE AR IR IR BIVERR AL I 1T, AT RANA G B A
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NNTEZ BEEAZIA, Jet FESE R, (B3 E IR IFRIBIE, I HIE4IRIE, WFEREE
R FRAE) LA

2 AL ) BRI = RS, B FC NIRRT AT 5 A MBI R 2845 52 M T
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3G MEIEAT AT H R T AR TR SR A RO EEM R, AR T XATIE 2T 0T

SE WK

[1] HEBHBH. 2GR “HIE T AMFESID]. N RGEE, 2016(11): 67-70.

[21 ZITE. AU BIE" R TES LR I RE IR [J]. A&, 2020(1): 66-74.

[8] SR €. VERT ST s A W], VE5FiR, 2019(3): 47-57
[4] [FAPaEF. JESBYE M) ZRE: B, 2008: 266.

[6] [HILEE, FRESBIM] £, B dbat dE RS R, 2011: 353,

[6] FBRLL, fRotte. AERRSAT 5125 T Sesoh R R ARR SR A5 R B[], HITRAEREL,
2013(1): 405-425.

[71 kMR, R AR o WIS K rAT s D], R E RS R, 2017(4): 68-71.

[8] ARTERN. Sy e Sree Ak i it 7o [M]. Jbat: A BN R 22 K 2 AR, 2005: 229.
[O] XUBH#E. Mr=FRLLE M. dbaT: o EBUE K2 Rk A:, 2001: 280.

[10] =30l Srig AR IR e 555 5 R AT M. Jb5T: o B8 H R4, 2011: 560.

[11] [HMEEiCE, EEREAN. FESERERAHEIM]. Tk, skhT, &, dbat dbsi Rz, 2012: 51-52.
[12] [H]1FERFEE. BRTHREEVSCHMEB(TE) [M]. A2 4, B2 1L, ¥ dbat dE s R, 2008
254,

[13] [HIVEH#z. HAMZESRIM]. EHEE, )8R, 3 Jbat S8 i, 2013: 253.

[14] BEyE. WEEBERELSA KR P HThEE—— DB E RIEF N EARLD]. HRRBEER 54Kk, 2014(3): 117-133
[15] PBRFF. Mk ie(h) [M]. &4t ol s kA PR =, 2013: 513.

[16] FiE%. RyEZEUSHEIF M. b5 b B B k2 B L, 2005: 111,

[17] IR, 2 A TR AR VAR IR IETE RALI]. 752, 2020(7): 130-143.

[18] 4 rhfk. 12 5 IR0 FIVEIE A I A [3]. T3 T BOZ S B T30 24 b7 24 4%, 2001(6): 57-62

[19] . AEEESGA S VERIEL]. 8@ Z 8R4 P4k, 2011(3): 78-83.

[20] PMEIRE. “BIE 1T R MTFIEE BT[], IR0, 2016(1): 64-72.

DOI: 10.12677/ds.2023.95287 2119 il R


https://doi.org/10.12677/ds.2023.95287

	截贿行为的刑法定性分析
	摘  要
	关键词
	Qualitative Analysis of Criminal Law on Interception of Bribes
	Abstract
	Keywords
	1. 截贿行为的内涵
	2. 截贿行为的刑法评价争议
	2.1. 否定说
	2.2. 肯定说
	2.3. 二分说
	2.4. 观点小结

	3. 截贿行为的类型化分析
	3.1. 受贿方受托人截贿
	3.2. 行贿方受托人截贿
	3.2.1. 诈骗型截贿
	3.2.2. 侵占型截贿


	4. 总结
	参考文献

