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Abstract

The original author and the derivative author are both the copyright holders of the derivative
work. Therefore, if someone infringes the copyright of a derivative work, both the original author
and derivative author have the right to sue the infringer for damages. The problem is that accord-

XESF|IH: DB, S SRR FE AL A R B R R[], SR v, 2023, 9(5): 1966-1972.
DOI: 10.12677/ds.2023.95267


https://www.hanspub.org/journal/ds
https://doi.org/10.12677/ds.2023.95267
https://doi.org/10.12677/ds.2023.95267
https://www.hanspub.org/

e

ing to the current rules for calculating damages for intellectual property infringement, it is diffi-
cult for the court to accurately distinguish the amount of compensation to which the original au-
thor and the derivative author are entitled. Then, the author may improperly share more or less of
the infringement damages in the lawsuit for infringing the copyright of a derivative work. Moreo-
ver, the lack of uniform standards gives the court a large discretionary power. In order to reason-
ably delineate the amount of compensation to which the original author and derivative author are
entitled, as well as to unify the standards of judicial application, the standard of calculation of in-
fringement damages should be constructed especially for derivative works. First of all, priority
should be given to protecting the interests of the original author and ensuring that the original
author receives more compensation than the derivative author. In addition, the labor remunera-
tion of the author can be distinguished to reflect the intellectual input of the author and can be
used as the basis for the calculation of damages. As the actual loss of labor compensation is often
difficult to prove, the amount of labor compensation and its loss are mainly determined based on
the compensation standards prevailing in the industry.
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