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Abstract

The Judicial Interpretation 4 of the Company Law in China clearly stipulates that after other
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shareholders claim the right of first refusal, the transferring shareholder is granted the right to
retract. This system has caused academic discussion, and the key to the legitimacy of the “right of
rescission” lies in the grasp of the nature of the shareholder’s priority. Through the analysis of le-
gal logic, legislative purpose, and judicial practice, it can be concluded that in order to maintain
the company’s human integrity, it is more reasonable to classify the right of first refusal as a right
of formation. On this basis, the exercise of the “right of rescission” by the transferring shareholder
does not conform to the values of legal principles such as autonomy of will and good faith, and
there is a lack of institutional functions, making it difficult to maintain the trust and interest rela-
tionship between the company’s shareholders. Therefore, in the new round of revision of the
Company Law, it is worth pondering whether to legislate the transfer of shareholders’ “right of
rescission”.
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