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Abstract

The system of indicative fair use of trademarks originated from judicial practice in the United
States and has been recognized by some countries and regions. In China, although there is no clear
provision or indicative use in legal provisions, courts in various regions have already adopted this
legal concept when trying relevant cases. Due to the relatively weak theoretical research on
trademark indicative use in China, there are differences in the concept, connotation, and judgment
standards of indicative use in both theoretical and practical fields. The main focus of debate re-
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garding the use of indicative judgment criteria is the necessity of confusing the elements of possi-
bility, and there is a disagreement between domestic and foreign judicial judgments and academic
theories on this issue. Starting from the essential function of a trademark, the possibility of confu-
sion is an indispensable element in the indicative use judgment standard. The combination of in-
dicative use and qualitative analysis in different real-life situations can better determine the ne-
cessity of the possibility of confusion.
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'EUTMR-European Union trade mark regulation, Article 14: Limitation of the effects of an EU trade mark: “An EU trade mark shall not
entitle the proprietor to prohibit a third party from using, in the course of trade: ...”.
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*EUTMR-European Union trade mark regulation, Article 14: Limitation of the effects of an EU trade mark: “... Paragraph 1 shall only ap-
ply where the use by the third party is in accordance with honest practices in industrial or commercial matters...”.
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Opebble Beach Co. v. Tour, 942 F. Supp. 1513.
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