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Abstract

As an international soft tax law, the OECD Statement on a Two-Pillar Solution to Address the Tax
Challenges Arising from the Digitalisation of the Economy stipulates the obligation of consensus
parties to cancel digital taxes. As one of the consensus parties, the United States should not levy a
digital tax, but Maryland has created the first state tax on digital advertising services in the United
States based on the plans of countries such as Britain and France that levied a digital service tax
earlier. Maryland’s move will cause many legal problems. Based on an analysis of the content of
Maryland’s digital services tax bill, this paper discusses its legitimacy shortcomings and analyzes
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its situation in the context of the OECD’s “two-pillar approach”.
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TEHF R TG T R E K EUE R, S5 B 220 e T 807 15 Fi(Digital Advertising Tax,
DAT). #37 DAT [IiLZ(HB 732)" T 5 B2 il B 2020 4E# 2 Fade, DHE MBS WE KR « 95
AR (Bill Ferguson). Z il Bt % FEiL T « K#i(Thomas V. Mike Miller) 545 %K A% « ¥ 2 (Paul
Roemen)JL[FEME T TIEZR, MATUNRT KA & 1807 A5 0B 2 —Fh AP BB, i B AT BARH (R 20
F BRI P AR AR USSR (N A BRI 5 o 2 I B N K 5546 0 » B AR (Lawrence J. Hogan Jr.)7E 5 A
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2021 4 H 12 H, HH 2@ B s 787 51458(SB 787), #EIR T DAT W46 H I, B xt
B> SR B AE 263K, FF2E bV G R ARG I P o 4%k R MK B P i [ 5 . 2021 4E 11 F 24 H,
2 W KA B T R ZE L. P ZEMT 2021 4F 12 A 13 HAR, SN EIET T S RS R T
2022 /£ 1 H 1 HIFIREIL.
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*Maryland House Bill 732. [EB/OL]. http://mgaleg.maryland.gov/mgawebsite/L egislation/Details/HB07322ys=2020RS, 2022-01-23.
Danielle E. Gaines.Senators Want to Tax Digital Ads to Fund School Reforms. [EB/OL].
https://www.marylandmatters.org/2020/01/30/senators-ponder-menu-of-tax-measures-to-fund-kirwan/, 2022-01-23.

®Danielle E. Gaines & Elizabeth Shwe. With Override Votes, Senate Passes Landmark Education Reform and Digital Ad Tax Bills Into Law
Maryland Matters. [EB/OL].
https://www.marylandmatters.org/2021/02/12/with-override-votes-senate-passes-landmark-education-reform-and-digital-ad-tax-bills-into-law/,
2022-01-23.

*Maryland Senate Bill 787. [EB/OL]. http://mgaleg.maryland.gov/mgawebsite/L egislation/Details/SB0787?ys=2021RS,2022-01-23.

*Md. Reg.03.12.01.01-03.12.01.06. [EB/OL]. http://www.dsd.state.md.us/COMAR/SubtitleSearch.aspx?search=03.12.01.*#, 2022-01-23.

S A ELAE AR M 96 [ 7 2 e A VR D L 22 M H K Peter Franchot” %%, 2L Chamber of Commerce v. Franchot, No. 1:
21-cv-00410-DKC (D.Md.). [EB/OL]. https://www.chamberlitigation.com/cases/chamber-commerce-v-franchot, 2022-01-23.
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"Md. Code, Tax-Gen.7.5-201(a). [EB/OL].
https://casetext.com/statute/code-of-maryland/article-tax-general/title-75-digital-advertising-gross-revenues-tax/subtitle-2-returns/section-75
-201-duty-to-file-return, 2022-01-24.

8 AR RE RN FRIRAE AN S RIS R BT SRR AU o

S KU PR RENS T A AT TR A R, IS IS — B AR . P A R I W U i B i L A
NEAE T HAR N .

%Jason R. Brown. Kean Miller LLP. The Maryland Digital Advertising Services Tax and the Expanding Map for Digital Taxes. [EB/OL].
https://www.americanbar.org/groups/taxation/publications/abataxtimes_home/21spr/21spr-pop-brown-md-digital-tax/, 2022-01-24.

'Md. Code, Tax-Gen. §7.5-103. [EB/OL].
https://casetext.com/statute/code-of-maryland/article-tax-general/title-75-digital-advertising-gross-revenues-tax/subtitle-1-definitions-genera
I-provisions/section-75-103-tax-rate, 2022-01-24.
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W, I AR AL B I S HERRAE TS AN BT “HEBR RN 7 ), 75 H MAE AT 207 ) DAS 5
HHCE PGB K DAS FEEBION ;s B RS A ARtk B 5 B 22 1) DAS AN -

THREARN: KRB D EZMHE DAS FRIIN = (A5 F 2= 1] DAS )3 A B8 AT AT Hb 157 1)
DAS (¥ a] 2 O B % & 2E) < giBE A1) DAS N .
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T 5 MRS I e S S PR A B . B AL BN PR AR i LA B i 1 A R R A
AT 08 WA A B B S BRI T TR, MR B HE . W&V EM L, Cookie. 1T
WARHESE bR, BEATFIASRAME B . AT, X Leds 515 B A RER E U5 807 ) 25 IR S5 I 1 4% A2 75 5
PrReg N B 5 HL 22 M) o X e b ) SR LE 0T 2 (A1 RT BRAB LT J& 17 B P AE 7 FROAR A R R T R AR
T4, FH P R RO I 28 (VPN V77 T 3,2 7 AR 1 46 5 A AT BE 26 SRR A6 B AN — SRR 0, VR R R 1A
FALNE D HI AR it

F= HEA AR HERR N BT A A B HERR AU BN 8 T T L R 1 2% 7 AR N B AR AE
M FEEFEXAERL, RATREFECEZAER . BAh, RN BCgs M SN ECET,  HERR AL 4 BT A
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EPNEE A ARSI 100 T35 00, NIRRT “CAETY A HPI4EN DAT fhIHER B 100
T3 3 70 AR b 245 i T e BT 2R 7 SR A8 — Bl 5 e SN B I TR B ik

3. BRE=RFI EHNGSEMES

() “BIR” WL
“BGE” (Soft Law) XS T “HVE” (Hard Law) i & M — S, 72 EBRESUR, B ki id
FIS e Ay AN i ] B 7 S B i, (H R R R BOR s BCR G . OECD ik sE X

3See Forbes. The Fight Over Maryland’s Digital Advertising Tax, Part 2. Forbes tax notes. [EB/OL].
https://www.forbes.com/sites/taxnotes/2021/11/23/the-fight-over-marylands-digital-advertising-tax-part-2/?sh=6edde1b9745f, 2022-01-24.
¥Md. Code, Tax-Gen.7.5-201(b)(1); 7.5-301(b)(1). [EB/OL].
https://casetext.com/statute/code-of-maryland/article-tax-general/title-75-digital-advertising-gross-revenues-tax, 2022-01-26.

5See Allison Christians. BEPS and the New International Tax Order, 2016 BYU L. Rev.1603(2017). [EB/OL].
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BB RGO IR RTE . A5 530K 0T B PRV R (R SR 45 8 = R AR Y SRR DL s
WIHELI R 43 R X 4 SRS FNREVE (R SR 32 SO s 38 R R A 3 SRR, AN BT e e
AR HAL S MR ER R B =M AL SEZ M@ 24k, 80 RINEMENIE 3 1.
[ 3] B e 2 A B0 1 75 A L B B0 ARV AR T R SIE 3 S N, BB 3R B R L R 2y
WHT, AR AR SE PR A R AR . BEFCR A, S B E PR BGE ISV 2 R R AR s [ R AT A, A
TR BEAS 2 OO [ SRAT N I 6 B SR R AN & 78 2 BRI o [4140 5 2, 7R AR [ Bk i JE AT ¥ 77 TR A7 8 3%
(R AE (A .

B FAT (R ) R AR AR B T DA AN Dy 2% 2 el B Dy S B AR A, B D B N, A [ B R
WURHE 51 E ot BIA [ B ik b 78 B B « [517E B BRBSGETE TESR T, FOEA U FE S X 2 i)l B o
EFEAAN TS, tLEE E SR E, HREERBIAE o EE R, EERFEN . 6]
F 5L ZB0E A JFEI), BURTE [ BR R ) HR 06 2505 HE 1) 2% 24 1 55 1) 70T R Sk 1) 465 SR 7 SR ECBE R~ (AR 4
T, TG I0IA S E B IR R A AR . [7]E TR ACE — E EA EE K, H5E KSR
EHEMG, AL T ES K IRERT TR . AT R I 30 A T8 SR (2 g BURHAE &, FFaid G20 1)
BUE PSRN J AL SR CR B AR 1 JBAT o« SRIE T R MIE T BA 1 “ P[RRk A1 i 22 0 32 4% B i
2R G5 S LD RIS AETE U “ ThRBLITR 17 (ke T [ BRBidsc ik 20 A il . OECD/G20 BEPS Tt H 15k
BRAEE 71X — %, DL (B EAAER Y ARV 2 AnE BARTEME R B T30E, E0d@d [RAT P A 5liE
RN F AR BT T SEBRILI R T, AE AR 2 A i S i . Y
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YA TR [ AL R A O [l SR AT 16 1 F i | LR AT 2R 0, (FE AR AR R BRI & T B Tl
I Bkt 22 R BT 7 CEB0A BRI AR, I FECAIEL SR Rk e 2 e R &5, Wik G20 FI N\ B4 5
MEB LT, BUHERTE FARAT R R 22 HE 2 A5 AT RATRL, g O I Bt 22 H #f SR
FilaE T E .

() OECD {BUSCAEHEZRBM) HIBRIEE BT

(ORI A BARZKAMIE M SEFRHE, (HE% T & Ex T8 2 0 5% 4 4645
BUH TR 55, R T & B HE K U A 25 R EUR AT Bl R R P SRRty M T [ BB ek
%

MH AT E RSBk S, (R W3R AR CEE BRI, 5 K 4 VB B Bl
FT#ES. (R RAWANHE, WNHEEEA, EE SO, mger . 51E)S 3 EIE R ILR,
R i FE 7R 7E 2023 4 3R — 7 RARUE BUBAECE IR 558, IF IR 2022 4 1 A BISCH— 7 48
RCAT AL AN, 25 AP PR 3K T G 0 5 - ot 4 e o S — T S R A RIS SR, R A
A DA SRR A SR AE vh 1 [ P AR Bl '8

(=) EEIENRTT IS

COSCAETT R . “RIR R 200 A 20K BER &7 BUH — V15 BT A w1 R ECE s
TN FARAH SRS I, IR VA4 5 A SIS AT . A 2021 4F 10 A 8 HZ 2 2021 4F 12 A 31 Hak
MLC AR T, A2 WHE AR 2 FAEWCHT DA 14807 iR 55 BB A AR DG A it .~ 2 id, iR7 B

OECD. Definition of Soft Law. [EB/OL]. https://www.oecd.org/gov/regulatory-policy/irc10.htm, 2022-01-24.

’See OECD. OECD Guidelines for Multinational Enterprises (2011 Edition). [EB/OL].
https://www.oecd-ilibrary.org/governance/oecd-guidelines-for-multinational-enterprises 9789264115415-en, 2022-01-26.

BHAERR (S [E S5 RGN T E S B 4 RIA B B, [EB/OLY]. http://www.news.cn/fortune/2021-10/22/c_1127984877.htm, 2022-01-25.
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Bt B B2 M AEBURFAT A8 JE053% T ROBUOBUR], 7 B X EREBUE U AR L, e AR T — AN FE 0L
P RERE HL 5 T — FE A B OsoR L.
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1%See Department of Finance Canada. Economic and Fiscal Update 2021 [EB/OL]. https://budget.qgc.ca/efu-meb/2021/home-accueil-en.html,
2022-01-26.

®Jared Walczak. States Consider Digital Taxes Amidst Conflicting Rationales. [EB/OL].
https:/files.taxfoundation.org/20210507112717/States-Consider-Digital-Taxes-Amidst-Conflicting-Rationales.pdf, 2022-01-23.

4G, salis. Crossing the Digital Services Tax Divide-But Is It Worth the Journey? [EB/OL].
https://research.ibfd.org/#/doc?url=/collections/talk/html/talk_2021_01_int_1.html, 2022-01-23.

23pe OECD. Developing a Multilateral Instrument to Modify Bilateral Tax Treaties, Action 15-2015 Final Report. [EB/OL].
https://www.oecd.org/ctp/developing-a-multilateral-instrument-to-modify-bilateral-tax-treaties-action-15-2015-final-report-9789264241688-
en.htm, 2022-01-23.

ZOECD. Tax treaty override, in Model Tax Convention on Income and on Capital 2014 (Full Version). [EB/OL].
https://www.oecd-ilibrary.org/taxation/model-tax-convention-on-income-and-on-capital-2014-full-version/r-8-tax-treaty-override_97892642
39081-101-en, 2022-01-23.

#.S.Const.art.VI, §2.
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