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Abstract

The WTO Dispute Settlement Body (DSB) often does not examine the actual effect/practical impact
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when deciding whether a measure in dispute violates the principle of national treatment under
GATT 1994. This paper intends to explore the origins of this practice and whether it is legally rea-
sonable. Through empirical research on cases decided by the DSB and comparative study on simi-
lar cases in international investment law, this paper argues that the practice of not examining the
actual effect/practical impact under GATT is not unreasonable, but should be taken into consider-
ation under certain situations.
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1. 5|8

BIRTCWAETE GATT 1994 25 111 5556 2 3R 4 3K, 210 HAR Ao [ RAFE J5 A 18 1A 1) [ bRk 2
A (B and63E F B 51 E NAFTA 28 1102 2606 T Rt A i B A& R e, BAR RS
S E GATS 58 X VI 2656 TR 55 57 Sy H e 18] ERASr 168 D U P00 o ) 08 ¥4 PR 2 R i s BT B AR 268 J ) ) L A 4 it
FE 5 N bR XTI I f (effect/affecting)', WTO it il R WUFIZE F b7 75 % Re LL R Rl R 1] FEENFE
Yr3E EIEVEREVRIT AL S US-Renewable Energy Sector (India)'f, & FRMEESIINERIZLE- R Canada-Autos K%
G BB 5 — T i 7 E e FR A T TR A AR AL i DAOIC S S At Sl T 17 5 4 %At ARl < S
PRiZ M (actual effect/actual trade effect)7EHAREEIL T ATREIR/N” ) AR FERE TR R E F SR Thailand-Cigarettes
(Philippines) ] EVRHURGHR S 8 WL “ Jo 7575 SAH G T I A SEBR MR I SRR 7 BAR 4 5 4R mT A
fEXEESEIANF G VINA, EHGEPURE SRR A G A TS RS2, AH IS e S BrRginie K /NI
AHEE A2 R AR 7RSS BB YRIL R T LI S I I R = AR S BREIA AR o

LTRAREIEN, 207 GATT HERT, fEFHLERWHE S ik S [ RAE JFE NN, R
SR I AR BRI E N, ERETLREE ., ALBEFEX ML RIR A,

2. EFRBUELCBALET T AR L

TE RIS 2, WTO 4+ 3 A R LG #RA0T ) 125 SR GRS it SR AR B & Bt T —FpA A
fRFE . EEAERRE, L ERMT, HHURTT (respondent) Jo—FI M ERHR 1 “AH O it S B 5 i)
AR HPus. @lan, 7EEIEEVRSEENEERRIEAT LR, A bk Fr 77 35 [ o 45t — T V2 it
Ny HFR 7 BB R AIDIE B S0 52 [ % M BURF IR A G5 3 i 1 AT I B B 0% B Rs i . H St
FEIME L R DL IR B 5 ]

NN, HRTT R B IR S 2 SRR LA Myers PRI K% S.D. Myers Inc. vs. Canada 9
Bl 3, fPEEEAVEE M AN, NAFTA 55 1102 40 5 E % 00 H R A8 R e, AT

" ELAACSRUG, B GATT 1994 Article TIT: 4 “The products...of any contracting party imported shall be accorded treatment no less favourable
than that accorded to like products of national origin in respect of all laws, regulations and requirements affecting their internal sale, offering
for sale, purchase, transportation, distribution or use.” SCA BRI (P AH S N b K A B 8 s 7 T, (B R s (YE Rl . FEP .
PR B HE— 2P I 5 5E

“Panel Report, US-Renewable Energy (India), para. 7.160; 7.161; 7.169.
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“treatment” (F18) 1) 4 WM AESNA M “-ing” TEATETRE, ISR NAFTA 25 1102 225K 254 Tt S
PEA T SERRES I (practical impact), 1M AR E —Fh 4RI A7 1E (existence) I B HLE R 4.

F BB EBE AR ) NAFTA 5 GATT SUA R EAR 2 5 DLR I s B7 2 v R ] Bref B0 A v A sl e o
MR, MWRAFEFINEARESL R LRGN . 75— DU E R sk m ik d, (@ imfe s b
i 75 8 AR T [ 3 S AR VG PR S LA 18 AR 5 F TR 0 p 1 TR R P ARk, I AT DA A s 5% 5 KA
PG P I E A ] 2 ) PR 5 B P A (A0 T I D I B AR 4 2] . HAE WTO FESE T, HFJT RO
Bl R R 5 4 1 B O I R T . RO RIS Te A AR S5 SR, G LA BE A L A
1 JEE S SEBR R R /N A, SR O DURA 5 S5 B s i () B A 0

SR A SCIN AT A R B2E v B . 9 B 78 £ 5k 5 R 2R SE PR s ma AT R I B /e [ bR 57 5 VA HE
BEF T TORAE 7 M DUJE i S PR i ok /N2 Sl R g H A AR b R R R R A ) ?

3. SKhREmEEERSE R

TEE— D G SE PR X — W& RIS A BEVERS, 2% 8 B —417E WTO FBEH w42 A il
M. 1243 I (de jure) AL 5 2 52 I (de facto) BN . ASCIAK, — EAJPLIAE R DAL, B
TG Wb B SR i ) S PR o TS S R IS/ 5 T ) 5 R SCARAR DI SRR i MR R A E] . X —
ARIERE PR ERITT WTO 4 i il LG LE ] [ 8E  SEBREZm 15 B [a) j—— 1 0 1 B iE
TN R UL i S o s e (1 B

3.1. &2 _ERY(explicit, de jure)ii$i

ST H S SRRV, A SR SO B O ORAR R BRI RO (3] FEEDFEVR3E S
REVEAT ML b, G20 36 [ & M IESURT 110 48 e #8 BH ST B 45 7 A kb = i LR A Hb 7= 5 A RSO 2 .
WTO i il ALK LR i FR N VR R R (de jure discrimination). WK Bk BFRA A i A
FIBAL” (distinetly applicable) [4]. 1138 [ [E Py vk B BR &M bR R 2 3Ly 0 “AR 5 % 253”7 (Dormant
Commerce Clause)3Tsk P 75 45 51 52 1248 b B0 “ A B ik 23 58 /0 (per se unconstitutional)’.

GATT HEZE N i H ¥ Kk BB R4 2 1958 4F 1 & K R A ik 11 kL bk
Italian—Agricultural Machinery. fEARZEH, BKFRR W HE —IRIE GATT ¥ Mg 7 SRR s
SCMAAR/NEURE, FEEE AR A T BRI B DAR B ROCHR] B A R AR U AE 7 B AR B s s tAh,
BARFRK FEREL B EUR U, K E R0 S 0 BB /N A& B AE [FIREAN A7 b 2 A B AT 3k 1
BACH 0 4RI AL 5% 4 (the Panel for Conciliation) AT 7 VE4H 6 FE LB [ 3 K FACR B HiaE: £
HANAT R KRR IR WAL, DA AR ML EE S b i A — E R — RS E: |
TCIR U, FETE ARG R T — e PR, HLA — IO ORI U St 1 S Tt A A2 1 A RO AL
Ml 55 e SR A e, RO TR A P, T B ER R R SRAG CAORE S T DA S A AT /N B
TR B o K. BARAEAR S b M AR RIBHE Tt € SO “ IR B “VEE B i, Tx408
RAFH SR E R RS S 7 RAHEJFE I

SRR ZHEDL T, 76 GATT 1994 [FHESE R, WTO S iify it b UL THI I 14 A& BE AT (9 1) . 7R3k

¥ R E R 5 ) A B B R AN R v, (AR S [ AR N i L, W R E KA A, A —ERNERNE
GER RS AEA ER R AR R rh I o0 F7 (R Vo DRI BARTEAE S, W22 F YOI A2 A AE T A E ARSI G &, i,
I Alford R. (2013) The Convergence of International Trade and Investment Arbitration. Santa Clara Journal of International Law, 12, 35;
Echandi R. and Newson M. (2014) Influence of International Investment Patterns in International Economic Law Rulemaking: A Prelimi-
nary Sketch. Journal of International Economic Law, 17, 847.

*myers-18.pdf, Partial Award, S.D. Myers Inc. vs. Canada, para. 254.
https://www.uncitral.org/transparency-registry/registry/data/can/s.d._myers_inc.html, last visited 02/08/2022.

*City of Philadelphia v. New Jersey, 437 U.S. 617 (1978).

®Italian Discrimination against Imported Agricultural Machinery, Report adopted on 23 October 1958, para 9, 21.
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A SRR B 3 ] R Al SR U BB L R, V22 B S U SR R T SR s 57 (origin-neutral ){H 255 F X AE
IR AR 55 B AR ) $E it . X HEL & A4 WTO Gk LA 754 E(de jure) FIFE 5L |
(de facto) SR IHES X 43

3.2. ZREMASEERES5EE E(de facto)EMEI X F——LL 1987 £ HAH LR R AFI

FE Y b SZ S 7R A AT RERT AR BB S AR SRR RE R, WTO S il AR R 2 “ S 58 b (de
facto) M 7 o SRTAT, L EHFm 2 5 R R T B SEBRsgm 2 WA, AR s 2
PUIA S s EREm AR FE 2 Horh SO 75 75 55 B AR i AE T3 b A2 1) S B (actual ) 52 1 e 2

AN, BAMETFERBIX /5. Hik, F52 B2 5 sePrgm ook,

WTO Zf] iR 452¢3] de facto MEZW, FEA AR 1987 EHHAPEBIZE Japan-Alcoholic
Beverages I H1: £y HFJ7 (IBRIEAR N H AP B  BE B AR TR FoRUE ST, AFE I o RS R
T2 FE AN [B] BRPS  77  43 AR B ) FE LT, I e 17 1B P 7= it DR 2 PR A B S B S T g 1 77 it & T v ot
WS S P SRR R, T RA) i T — g 5E2 - (de facto) (T340 o R IL PR RN H AR SHE 1t 1 285 Ji5 2R ”(economic
consequences) 7> AAE T HRAR . BILARIN Dy, BIUSCBUR ) SE i JF ARG H ARBURFTRRI “ 45 (H ARl 2
RN BUBRAR R D HDEBWECR” =8 . MR, B, 5T 0 8ok IR TN AR E A
WP B 1985 4E, &5 4B (pure alcohol) T 3543 4 20.4% 1 H A< B2 /62 I (shochu) B U L7k 1
2.4%, TG AT I AT 7.5% 1045 28+ S (special grade whisky)(IFLUCE LK T 20.4%;  S2FRASE] 1
Fer= ETFHBISON 2036 HtH 53,133 HIo A%

H AT BB PUAE A MU AN H AT W (sake) 4 T H AR T4 83%, TMaX PRI i I #RAN 2 HI
J7 R AR BT 3 O o BRALAR B I SO 33 11 g i AR 26598 D3 oK o B AT 2R T 3 Al /s o SEBr b,
b 0 A — B I 0d iy, FRgUsch R A N T g, P S & IR AR RIS K . A H AR
N, 1t SR 2 VP RV O 2 R A% b Tk ) JER DR AN B, T A L RS RN [ P 2 4 R A
MAEAEN S “H O LRgmREE R, RGNS, ZIgEReAy RPNESE . H A2,
BE VR B S H AR A B FE AT 60%21] 70% R 23 18], 1 H A E P45 g 2 5 1A 30% .

BHRHRFIC AN E A AE R 7 ERAFEFEN. EXHAFEZEZHRZE M, ’BE WTO ErbLaH
5 Ehring (2002)F% A “ AXFFRFZMIMNER 7 (asymmetric impact test) ) 7772 S 10 32 B4 S 2 Be il /he )
L B A L SN 2 MBI E . B RV “PE 07 ZR I “RIZE a7
(like products), 174 TFERBCE R 1) AT AR v, DR 73 2 2SR AR A T H AR [ P 2R IR R A S
ORI, TR S A e 2845 HH SR BB OO i s I B AR 38 U P 588

BB, BEIRRARA H AREAERRR F MR TBORMA S (Hh2)em, mAZS, HARMBIL
R CSAT, ZJoRE R DX A 1 SEBRFEI (B ARIRA 1o ) 1€ R (R 2 L 3 Bl 40
ZHR), THFRHAIFAR, WIANEELEXEELXF “EHH 570" (quantitative trade effects), /&
%51 £ E KM bR MEZR US-Taxes on Petroleum, N[FZASSCRTIAFTHE 2] FHAD R —FE, AN “&/NEI7 (de
minimis) ) 55 R 5% 06 A0 R o0t ] RS A5 3 SR U o (i — — R BB R W i G e 7 “H i 5 5 s 7
(trade-distorting effects)® 5t L% 1 .

LR AR R R T BRI R “FsE g BRERE, MORA T MR Zsgm” X —MiE. =
AICNH, Z=IEEN S, EEICIER “VEE BB 4 WTO SRR BTRR « — Tifi it 2 7538
Tk B T [ Y ARACL S i AL SR A R T S 56 G 2 A0 7 1R 50— M . HARLESIRF R R 1 R

"Japan-Customs Duties, Taxes and Labeling Practices on Imported Wines and Alcoholic Beverages, Nov. 10, 1987, para. 3.5-3.10.
$Japan-Customs Duties, ibid, para. 5.11.
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T AT HE LR 57 55 7= Mo AT A SR RS2, A RIS AN A% 3k (BB oI DL A b ik A2 3
172 (i 8 A2 B AP RRIB I — i) Z R B TR G RIEA AL . (HE KA AR 21X K hist.

ASCHBIAA,  CHESZ R KRS E GATT HELE N AT 75 W BAEAE SCAE i ME . IRl Sopnid, X
— S IR T WTO Frfif i 75 Z L S5 I R SR B AAR X 43 —— (B LR SR A b 52
FIRCF L BREMART, 1987 FFMHAWBFRE CE R T, T REAREIUEMPRHETIA R “HIih 57
Mgz ” o CRTIRMEE T AN PITESFM” AR ZER N TN EIERm, EXE, “FHSLhm
7 XSS WTO G o iLie 1 T ic F AR EA A ARSI R, BIdTsp il iR, R B
() ELRFR B DA R SRS M A T 3 ) S 2 () LR sl BRI SR O R B 200 T o

SERR L, FEFAE(1987 G2) R SR A AR 95 BB R IE 4 R US-Superfund H)E KA 423,
“GATT 1994 55 111 2558 2 R 2 3k RN E Py 7= 5 2 18] 9 58 40 06 2R o 338 SO FRRT 5 48 O R R 3 AR
B & DL 906t WS IR i O (1) ) 2 AR 451 25 - [52PR) 2R /Nel ASFE£E(no or insignificant effects)
RN L FAMNFLH TS/ [ - iRAE. 7 °

FERTREAN N, FRATHRIAN T WTO e H UG X ] RAF 8 5 2 A T2 23 B AN 28 PR SE R sg i 1)
SR, WARE TR IR A PO Z e . (HBRA N 0B T B AR e A ESERR S A A G H 2

4. SEFRFCME E)REARRR TS R
4.1. FiRBERTBEEERISHERAERR R

1E 1999 “ERIE R R Chile-Alcoholic Beverages "', F|%& H HAREHEAE B HiaFR, SZhr B7E
IRy A S B S 7 it b, R 2 B A T R RE 7 e RV R A VR AT T
X5, (Hi4k2kig 1 Ehring JrUt i) “ AXTRREZMIMNR" [5]0 75% 1) m B2 AL TR S St #w 9 A
BRI, T 95% ) B e w8 AHE L G IR T B o 4 S04 S EVRLAL i LA A
KSR 1 E AR E R

%3 Horn Il Mavroidis (2004)#LiF 7 WTO Fimfif WA I — e, FREFNNRBIR MR “HELLA
NI (unsatisfactory). Horn 1l Mavroidis AN, JEZERIHERA “AXSFREZMMNER " Kok g it 5iA
B “Hsz B " R RAEEN,  C RIRHUIEEAA UL HAR S O5% i L1 TR R
PRS2 il B R T ) S B R R R, WA — Mt L S o m A S (B 2, iR AE SR
TR LRI, REG X FNEER A AP RerE), BRphE & 7 ERAEEEN? 7 (6]

ARICNA, X BRI EARXT CARRAREEMINR " SO, HSE MR L ERAEREE WTO Frii
FERATLR R 50 SIS PREE I BB 58 o IX — BB T TE AN G B2 b ——FE 0 B ISR =4 B 2 B 15 0
N, BALSEBREEMATI A — € TR PR BSR4 R SE T R AT IR, SO AR AR By TG ARk 2 0T
P AR 368 JiR I F) 38 S —— (B AE R T P SZ RO P, JRATTTGVE ST L R A 3 R 77 BRI EE 17 il B &5
Wo MALERXMIELLN, a0 F U HE T HE D7 it 0 B A &AL i S st w58 22 LU IR 9 7= s s, AR T
I AE B ) L A (market composition/configuration) K A 5E fif it 13 S [ AR @ SR ), R AT REAEEEAN G HL
fbo A, TEANKIE, ROTERIRAEE . AW GATT1994 [FIFE R AL AR EE R, PRIk
ANBEAN R W 1 BR 5 Ut B R T SR U T 15 3 S B R AR R I 5
4.2. FIRERURBRS R

WNHTSOTIR,  “ bR 7 BEER . maE B2k HASOA, i HE A AE R E I LR
%United States-Taxes on Petroleum and Certain Imported Substances, Report of the Panel adopted on 17 June 1987, para 5.1.9.

O BAR BRI B R “ sk M R, (HA R S b B S DA TR AR A R 9] 52 A Y IX AN TR T - ML Chile—Taxes
on Alcoholic Beverages, Report of the Panel adopted on 13 December 1999, para 4.524, 7.155.
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RPN B CIBREM o VAL CSEBREZ M FE DRI R AN (RIS TR S5 (S i SE R ) R 5 e
SRR . EEE I, — BT L bR R S I R AR, Bt R — R4 )
£ WTO il AR AR S WSS BAE 1 Be 1 A BRSSO T, BAREEE (UE B SHAE W 20 L 2 1 A 8 R
KRR —HE, & SERART OO MBI EAT R . R, Feim R MU AUBE S B &
IR HCHE () E e, AR ) BR 5 U A AR A AN SRV e TR e AR AR IR K R

AT TR, SEPEHE It S AT S5 K SR G A, ATI AN R DA v R 1 i e ] R ARl Ji DU T DA
FEMNEZ —, JRHRTELbRE OEdE A B N BT b B B U B BN A R IS LR . B
H ATy WTO Srifif e Lie & ti 4R« B S RCERITE” [7], (BERAAU R, FRA1T1RE
BAHB R AT — @ S %, LR b, 78 1997 SIS KT Canada-Periodicals 6+, &AM I
YRR FE 3 T RIS T SEBRsg . RISBIINBUR 25 N IE DA 33 T —% 4N Sports Illustrated ]
2 N AN 520K T 3 1) Bl ) i MDD S K IR] 136 . 53— 2K 444 Harrowsmith Country Life 1) 7%
AT HEE AT . X T BARARIE Mg E M R 2, (B EURHLA RS 5
WIS AR R T — & ISR

AR TEERE, ENERIATIES, SRR M2 M EAR T E R, RbAE
i [ Al SR T A e 5 BEIE I “ RIS AR = 2R SEbra A A R T T g,
H A2 3 DAZE GATT 1994 HEZE T S28] .

5. &g

ARSI WTO MU E PR 53 i SR K SR 7T, A B WTO Sriffift tRALRIFE Rk K [ R A 48
JE ) SIS, 502 R S P Tt ) SIE B T 20 582 ) (SR 90 18 T S Tt T i S B g 4 11 B2 B it i 384k ) o 3% —
HEEIRT 20 el 50 AR ZRTAOLHUM S, FHAE 80 FARHT H AP A5 B B G R HiE N
Ko BULFERE LLRSKPREE 1 5 5 A IR — s R SRR, R PR T B AR A Y k3
IR, ERFE IR, R SEPR M N B N R VB 2 — R R AT, fE— e 500 AT Bl
SRR Ul FE ) P

SE
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