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Abstract

“The fact of infringement is obvious” is the premise for all internet service providers to bear a
higher duty of care. To examine whether the fact of infringement is obvious requires specific
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analysis based on the circumstances of the case. When the content accused of infringement is a
photo that may constitute a photographic work, the creative threshold, degree of creativity, and
whether it has rights marks such as watermarks will affect the scope of the photo internet service
provider’s duty of care from two aspects: “whether the infringement fact exists” and “the degree of
obviousness of the infringement fact”. When the fact of infringement is not obvious, it cannot be
presumed that the internet service provider “should have known” the existence of the infringe-
ment simply based on the act of recommending photos. Instead, notice and takedown rule should
be used to determine the subjective status of the internet service provider.
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