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Abstract

Short videos have the possibility of constituting fair use, and not all creation of short videos con-
stitutes infringement of long videos. For short video platform, whether short video constitutes fair
use is not directly related to the indirect infringement liability of short video platform. The key to
judge whether the short video platform constitutes infringement is whether the platform has ful-
filled its duty of care. Under the existing rules, the duty of care of Internet service providers is li-
mited to “being able to judge” and being able to stop the infringement at a “reasonable cost”. How-
ever, the possibility of fair use of short videos has led to the difficult application of the “Red flag
standard” and “beyond the Red Flag standard” and the abuse of the “notice and takedown” rule. In
order to solve the abuse of the “notice and takedown” rule and clarify the boundaries of the duty of
care of short video platforms, short videos that constitute obvious non-fair use can be included in
the scope of the duty of care of short video platforms according to the possibility of fair use of
short videos. For short videos such as sliced short videos that are obviously not fair use, the short
video platform shall takedown them after receiving the notice from the right holder. For other
situations that are not easy to judge, the short video platform can not takedown the relevant short
video, but it needs to fulfill the legal obligation of “transfer notification”. In this case, even if the
relevant short video constitutes infringement in the future, the short video platform does not need
to bear indirect infringement liability.
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Ve i R BRI U0 SRAEANRL R A ) B RS 1) W] RE A
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m R B b, ANkt EAEF A R EAREA, A EAERER R, MASAE B0 EEE
BN B e . R, FA R Rl A B A mT R

Fok, B VR B SR . X S AR DA — OIS, AN TR BEAAE Sh 1) B BY
HPHIETE S, A AHRIIN T 5o SR T AR — BORT R AR 9, K 5 — V5 G2 7 AN (R RS ALAE b )
SRR AT BTARHENG T A XX T8 R A58k A4 o XA X A AN B TR G ERGER)
B DUHLE RE MG . ST H D7, XA A N H PR R, X
RUARE E AT B — 8 A S — R S b BT UL RSB, R RO 2 R ik . 75 2 |,
M5 FHERTE A COMEL R b o A E KBRS B, ARV E UMM AERAREE W
BE. G, KAt AAE S B A 2 0 DA AT N A R B E R & 45 . 51 E IR 4R F “ A

Hen B PR AR ERREARBQROID) T RAIFH 1321 5.
Monster Communs., Inc. v. Turner Broadcasting Sys., 7935 F. Supp. 490, 493-494 (S. D. N. Y. 1996).
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T F LA N RIS, AT B O AT S . ARG KRR A VE ], KA Ja 15 14T
NAETHE T LR BRIER, AT RS2 KRR A 1 &5 as , TR R AT e T F3Fie 3=
SR RS AAI AT B OO B AR I R & . DTSSR RS IEAT VRS . IR AR R
RHFEES T AR, WA AR AR £ S0P 3 52000 FRAAE — A,
A LR U R AR A IR, R 5 d IR e BRI . DRI, AR U 2R R AL A R R 3
R AT REYE, (HIHAWHRA — e 2.

FR VLS ARAT R, KIS AL S AT 8 VAR TR ORI 4o S2Bm b, IRORIARE 15 28 R A A SE B |- 2
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IR o BRI AR 0 IKURI S 7 AR AT 19 25 Bl S A E s (— MBSk 51 R 1 1 52D
S RIS B R UAIE — e R S RS A S, (B 5 A0 3 3 SR A 2 W0 R S R 15 A I
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VERIE B A KAUIAUCR AAE &, ATREM IR BUT . B —J51H, SRR AT AR AR AT A -
WA B3R, A B AT A B T e . RSB R, R RIS I SR AT R Rl A A P 1) T R
YERANARTE, IF BB S AR 22 5 T X S0 AT & R R B ST RN E BB — E I .

3. SEERATHMESEMMTERENKR

WRAE ESCHgd, FAUIEA M R BT AT RENE, MRS B AT O AR g . #EBIL
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PIZEREATIERR . It REHEAEET, O E AR T ARG, A 6 AU 2% ik 55
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FERAIS KA R Sy, TR A NEEXECLE SR, BUR G H DUE AT & 1 9
FE TR T . VEBCAEFI WA & DUAERS, 38 75 50 W7 S B AR AR W 2% P P e 75 4 1
PERUR AL o 1 8 40 B P R 14 i FH S 75 W) F AR ST, 368 % 7 1 L 1 60 R AR A2 5 40 ot
KA & FRAE T o 2 R A ATORH AN A R P A e BRAE T, TS P AN A7 AR R N F) 25 VR AL
REUT N, BT G VE 9 28 iRk 55 5 it th Jo 7 AR AH AR AL TTAE o 35 R AN AL A 1)
AKIRRAT B AT, DU A RO A BUBUR N & AR AR L, IR 90 265 iR 55 48 3t ot 75 7R 48 i) 12 4%
BT A 5 ZE W H 6 W 2 F P (AR AT ot 5 BAT I B Tl R 2 iR S5 4R ik 2 5 BT i 4, %
JEHGE B EAT T RS R X5 . FE AT RE S B X — A BB . B IRA A JREEE T B
Frp, TIERE RIS A E AR R BUE AL A B T4 IR I AR S KA S A 15 B 3 — 1) B0 3 2 4
A BEATIE 2 51, A AT DA A 2 WL R AR B 5390 S AF i (R B 2 A, BB AR BN
A B BB AR, R P AT 9 CEL AR A . TR DE B i 151 6 I AR AT
AR WARYE “ ZLREARE” A0 “IB%N - MIER " FUMAE S £ 6 RR B G BAER LS, AR
IR AL

A LRI I, P A R AL AU 75 ) FOS AR 5 B A 5 R AT & DA Z TR BT L SRR 3R
B P AT AN IR S B A AR AT, R0 G X P AT AN A i, AT &
ARG EHREBTTE. Uk, SR TR AU & B R 5 8 TR Bk e 55, X #E
MAERLIICT 5 B7E T S5 TE AT 5 8

TIIRAH BT PR A RER R FE AR 452021)E 02 K#) 2258 5
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4. SERERTTREM X EMMT S EBNFHEMm

FERUIIT- 65 11 1901 288 i 55 3 R B0 S B AR BUAT N o DRI KRR A2 A E F P ELER AR A1 2 L=,
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4.1. BIMTERNERNEER

RN, L IS AR B X T AT R R LSS, TN 2 L55(13]. P2 IR S5 SR AL
F 77 AT L T S5 3 A T 0 2% i 55 B2 X P P AR ASUAT g 15 A B AR BN R R S R e AR
P “LLMEARE” R - MIERT O BAN EERZUTRRAE " AT T, TR = TR0 B R 2% i 55 4
B “REFIWT” JFHAEMELL “ SESAR” HIIERBUT N

MR “ZLERRAE” R B A SEHE AL FRAT R B R R BT Sy B “— BN
FIRL S AT T, ARBUTARWIEN, BRI P AN AT S BRI E o A2 20 BRI IR 55
SR BENE R B RAUT A, 0 W 28 iR 55 42 (18 X g i A b B3 T SR AR 2 AT N o AR IR
DU, ME RS IR AE R B IER L5, BRI 6 EEONH B RRBUT . B, “Z8hs
HE” B 52 X 2% ik 554 B R R S5 BRI IR S5 3R “ REFIWT 7 BONII B HIIRBUT . X T AR
T OBGRT L R BRAUESY, —AOTIRE ) “LDHERRAE Y, RS s - MER T B BEAT
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