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Abstract

According to the “normative theory”, the distribution of the burden of proof should be completely
in accordance with the concrete provisions of the substantive law, and can not be left to the dis-
cretion of the court. However, with the emergence of new cases, the distribution of burden of proof
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in strict accordance with the substantive law may bring unfair consequences when the truth of the
case is not clear. In this case, the “value measurement theory” should be introduced, which not
only focuses on the facts of the case itself, but also focuses on social interests, fairness and justice
concepts and other factors for reasonable discretion. As an objective lawsuit, administrative liti-
gation is different from civil litigation. In the process of adjudication, the court has a stronger ten-
dency to explore the authority, and the purpose to be achieved through litigation is different. How-
ever, on the basis of the legitimacy of power, we need to consider how to gradually promote and
prevent the arbitrary exercise of power.
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