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Abstract

The legislator has introduced the fair liability clause with the objective of effecting loss sharing
through law. However, this provision has been subject to misuse and exploitation in judicial prac-
tice, so that judges often do not exercise rational discretion based on the severity of the loss, the
economic situation of the parties, and the cost of judicial management. Instead, they apportion the
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accident loss among the parties in order to mitigate litigation. In response to these challenges, Ar-
ticle 1186 of the Civil Code has undergone a substantial amendment pertaining to the fair liability
clause, substituting “according to the actual situation” with “according to the provisions of the law”
in legal terminology. Consequently, fair liability has transitioned from a standard legislative mode
to a rule legislative mode, transforming it into a guiding norm that can only be applied in conjunc-
tion with other specific legal norms.
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