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Abstract

The establishment of a new bona fide exception in the Herring and Davis cases reflects that the de-
terrent effect of the rule of exclusion of illegal evidence has been weakened, but it is irreplaceable
as a means of passing the Fourth Amendment to deterrent relief, and cannot be replaced by civil
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relief and internal punishment in the police system. The principle of fault attribution introduced in
the two cases narrows the application space of the rule of exclusion of illegal evidence, reflecting
the tendency to control the value of crime. The controversial cost-benefit analysis model cannot be
quantified by accurate data calculation. To improve the exclusionary rule of illegal evidence in
China, we should introduce the relief principle into the principle of one-way sanctions, give full play
to the deterrent role of the police disciplinary mechanism, adhere to the determination of liability
by fault, stipulate that judges who exclude illegal evidence cannot continue to participate in the trial
of cases, do not consider the criteria of cost-benefit judgment, and pursue the balance between
crime control and rights protection.
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1.1, BHil—

Ak ZE (Herring v. United States)': 2004 4£7 A 7 H, #MEIEZLREEWIMOEE. EHE,
WA I 2B AR AT AR AR 2, (F LS4 4 702 01 0 2 B 5 VA 22350 11 A50H 2 15 R AR I R AT 3 4
B RARE], ERNE ST BIRA A EIA ], RS A MR A . BUR BRI A
0 RE AR AE 52 5y A B P AR B — I RIS e — BRI ORI & AR R B S Ll ik s
R FZAE ST, DIANE B, [FIR, 2R TRk, AR, ZREMKRERRIT —
EFH, 7EALR S R E T E S . SR, BERREUR B A AR, B R B A A A A
I, R4 OAE 5 AN AATEIE, E RN A NS R R . BEAR R X AN R S 7 B I N
W, (HZ, FiROCERH e, HERILT JEREAA N . SRR EHEE R M SOR 3 & 1 JR 2 4
LR BRI X VERE o« TEHEBR AR R AR 10 b 7 Yok Bt R 6 18] B0 58 -1 — & el ik Be B a1 s 2,
IR 1) 5 [ RS B e e SR R R va o 36 Bl e iR B B R B DA SNy, HERR BUNANE T8 il %
HiRe WAk RIEE S T RO W, S SO DRREAIA R ORVE BN T RO .

12. 4=

24k 11 % (Davis v. United States)®: 2007 4F 4 /3 27 FIWG, RRSCHTRI 25 4304 0k I 2E 26 AT 3L
PERRSCHT DR 25 Ol 5, e SRR ST, R GE T B4 7 o RN 0K, BRI T %
TR, AN, B b T R — A SRR, IR TV AL b AL A RS
DR A TIRAE, PN WS, A T IRAENTRAL N, LR LI
Ye (1958 VR BRI T — S0 T

TR B AR U AR R U L o3 X 5 DR S 5 O 5 4 £ 9 DT 5+ — S ik

'Herring v. United States, 555 U. S. 135 (2009).
2United States v. Herring, 492 F.3d 1212 (11th Cir. 2007): 1219.
3Davis v. United States, 564 U.S. 229 (2011).
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BB IERRE T NZARERA], IFREZME AR NIZISIERA], w8k
FREAESE HEBR AN A& o PR B AR SR & VA HRER ARIEUE s 7 55 DB IE S AR 32 BRIV e o A £ R
o7, T RAE HA R T BB N (e TB. 528 Walker iy, SEEE SR THR LS L%
LHT T HEERRUW[L]. (B, AREIESEHERR I & 2B BT AR B RO A Rk, Ho—, HEERM
W JE R B MERRIEAT N . FHEFEEWE, BARANEET VEESBOLEHERR, HlhT
HAG I, AR HEER N S PR R0 055 . A BB E LA ATy, HERARRIEE
HIBUEEAE BN WP i R T B R AN HARZ AR 2, St ol Z2 iR E A SRR
PAEEAT ARG R . B MBS i o RORORAEAI RS R, AR T B SR B S ARE TN
MR, ARIEIESEHRER A R A P A PR . Fe =, ARiE s HERR N et H A SE Bl
DK A . W S 2 B R 8¢ e o B RS VR BIVA R o B B S BAT R ik . TR 2 15 N HE
Bt ZL PIBKINIRAN B . AR R AN E LI R, SERUEEAT VIS ST R fi A e, E 24
EN LS NE A RPR 20

2.2. AEFRIEHRHEBR AL B3 BT R

AR 2 BT AR HEBR R ) S5 R DA, A B SR EAT AL T A NBE I EREAR], st
RIS RR GG R . BRI AR C AT IR M “Hom” M4, HE EMARZEA AL
T T, RS E N R B A AR AR R TR VPN AR . AR UE B R U S A R SR, AR
“New York v. Belton, 453 U. S.454 (1980).

S ML VIR B SEPR R I, VDIl 0 — T F 0, B 5T DA A IR R e AL

5Arizona v. Ganta, 556 U.S.332 (2009).

T, Bl T b O H I AL T AT ABA TR AL VA L N s T, BSOS ERIEARTE . MRS EE RN .
8Hudson v. Michigan, 547 U. S. 586 (2006).
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FERF MRS S b, B 7B ST4h, RS EE 70 AR At 51 A IR SRR IR A il o BR AR
W, 8 A EAERAESR HE BRI 6 20 2 ULUR AN 2 s — B SR NAT VL A58 4 R 2 T 8 ABL
FIHERR B SRBAT X AT Ty, — R AT e LR A R IR JH S w) i B2 A A5 w12 B2 O e
FHERAO . BeE 2, BRIEERIMEIERIFA LR FBEHFRIESE SR . BIAEHEER IR R IE S i LA T
PHE A AT ORI AT R, ARETESE HEBR RN A — @t S poa 38825 8 HEBRE S 1R R & 75K
TOUEAT AR AR . R 27 A R K T B RS A 2 v AT A A, IR A ESE 5
AR TR O I RO AE R i SN A et s 22 B o [ 2] — 7T, MREZ 0 AT R
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A RS S B IR R BT BL.

3. JEFKIERHERR AN By 2 E L1
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TR RV SRR R T 1R BE R VEAT N T3R8 = AN H 1, BRI AL, 5 AN CARAS R A 48 HE R A0
1 H B3] ARVEIEDEHERR A 2 2k M R . RN N A B EAUR, 1M 2 =920 5% )3 i R
T S 1R AT R AR B S22 58 DUAS IE SR 1 — FhsROpF R . #0652, AEAEARHERR I AN O B e fesr
77 AR R — B AR BN (S8R BUR, 1 Sl i 5 — Mt e 5 AR S AT R e 26 DU A8 1E AR
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R, A IREVRIA A E B RN EEE EAT R TUE, A AT RS SR A T SR i b S
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PN S8 B 21 78 38 P HERR R ) 2% AR —— B SRR R MU 1, HERRIE B A2 DA A5 A 5 SO ik
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