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Abstract

China’s Copyright Law and other laws provide legal protection for computer software, but there are
still shortcomings in practical applications. The main issues include: unclear protection scope of
software components; The controversy over the applicability of the “substantial similarity plus con-
tact” rule in software infringement determination and the insufficient timeliness and convenience
of infringement relief channels. The complexity of computer software challenges the dichotomy
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between ideas and expressions. Algorithms, data structures, etc. are usually classified as “ideas” and
excluded from protection, but the structure, sequence, and organization of software programs can
be included in protection due to their expression of “originality”. In extraterritorial practice, the
“AFC Judgment Method” has defined the scope of software copyright protection more reasonably
through abstraction, filtering, and comparison, making up for the shortcomings of similarity testing
methods. Based on the actual situation in our country, it is suggested to improve the legal frame-
work from the following aspects: clarifying the scope of software originality protection, optimizing
the rules for determining infringement, and drawing on international advanced methods to en-
hance judicial applicability. At the same time, strengthen the construction of software copyright
registration and protection mechanisms to enhance the efficiency and credibility of remedies.
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1. BRI

BAT CEIERLE) B8 =R T H LRI 5507 &R @SUEMS BV AR EEmER, Gt
BNV ORY 2B1) BE— P Al 7% T JAFZEBURBU R ARRE . AR, R BLAT 1 2 A A L
FETH NV ZAEBUR B R R LA AR, EEABECL T LN Tm. 56—, HEK
PR B R R AP T R AN I o 25 AR SEAR S 3Rk = B, KR SRl o “ JEARY “3RaB” PIEE
5y, BIERPEFLEME S b G R AT IR AR . TRV A R, W IR R ) i 4544
SEvh s UGN R DhReia(F )T 2 5 | TR R ENAE[L]. 55—, HETH SRR
PRAEANTE IR . P 2 A BUR AL A E R Se B PEAR BNk ™ RO (2], (EAZ AL B et E e ) A (L 2
Were W, BHENVRIEAE “AERUER BT SRR MRMR BT, 3R E R REAEE
FIRZFR AT RBCHE I P AR R (3] B =, AN BB e . KIE (HEHLER
PRI SEBTY  CERNUER AR ZAEBOEICINED FUE 7 TSR B E IS iehI B, E3lsd, K2
BRI BA AT S, Xl EEXT BB B B EBIRAE R, IF HARBAC KA 8 2 R A il
BRI E] 252, BT I R AR R FAR T 23 A DR G2 as A I A T REAE[4]

2. RIEERIEZSEMNITEANR G FRIFEERRME

THENLEA R B & T RAERE P QNENE R I SO, SRS ZARE AL, SEBLRE E DIRE 2
QR H AR, GR35 AR AT AR & T RAE Mg . MR4E CTHENLEAE R 261D
FILE, REAEBCERS AN R IR S AR S AL AR o JRTT, XM T — A H 2 ]
EEAREE I “RGHER 7 AR BUREL, EXT D RE A R R 5 N OAE IR ? Ui BRI AR R
Zori%, DIRERISEDLE H BOAE N BT HEER R E L, Xt T IR R ML, K2 SR U
FRBES 18BN 8, 2R R B 4EZ T, gy “ AR ulh, ASZEAERURT . B4
bl 5 8E 2 1 i dE a6k, R PP e S S AR IE . XBREEIRT . 2 DhRERIAE L O,
LA BUEAR G5 SRR ) “REFPZHEA” A “ LRI AR A B A MAIERIER G R BIHRRAE 1
PRy 22 A 2
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[l e A SBAR S A K, Kaplan VEE MEVCONZIE IR ARG T I a R VE S . B, x
TSR, X BESREME SO EE . AR, FEEEASNERERENXDIANT,
72 ANFH AR e B A 1 A BE AT T o 3K — ORI T LR AR A DR Al R4S e B “RE P41y
MR A AIVESR L T AE SE[5]. AP, WiRA C iEF A Python i & X R — B AR S, BT HR A
BB SEAAEANED, A i TAR A LA —8, ERA “MEItt” WEn T, N2
B E R RIEZ ZIRY

MOLIEM S, FREIUT A ZA BRI RVER, AR RIE RSP AR A X T SN AT 11 2
LR BEAT IR RLE « X T MR UR ) “ AR SR = R 7, (PSR OR G 251D T okt
CRFELSRRT L CBAENRT FERAR T RO . X R PR SRS, TEANE R E AR AR S,
W LR E S IR B AR OL T, OO SOH A B E IR LR ORI “ 507 DL “ RS
SHEFNMHHET BRIk KL, JIWRIERENER MR IEE6]. Bit, RITEE I
B2 R 24 (0] )5 AR 5 3Rk TR R O —— AR S B E E

WARME S SR BIPE S B, BRAFThREA & T ORAVERE . 7E “SAS 27 h 2, JEENERE M E (it
PURRFRIPIRS) 55 1 565 23 3KRUE e, FEFFDhae)s T « JBARMEE” Mvans, DUbA 22 ERUOR
o [FIRE, ARYE (A RR PSR A L)) BIAHRHUE, FRFPR) “ B4R TR AERAE D577 JEFRB0A
NREFAEBOEA T RPN R, PR Thaer iR T1X — a7 £ “HE3cfas®R®” &, bk
AN Ay % A v Dy SRR 58 D Re 0 B RS S AR R 26 77 0 IR T AN 52 E AR BUL GRS . B D Dfie
EFE, it B e TSR E A R gt m B AR e b, RGO R H AR S R R e
oA R PR R A IR mERRTE, RGO RAME 1, A TE RN RIERE. E N ME
&, WETHENRAT R B, AR DU REAE R — 2R R oK [F AN, 9 an e T P A v 1 i
. R SEAEThRE, AR B EAE B AT IS AT . AR D RE AN R T R A AR P AR AR, o AT
TRAPAFI T HARMCIHT, [F & 5 & AR ZE W8] Kk, FRFIIREN )8 T (iSRS 2541
HANZ ORI “AEFEAE” .

WARME BB GIPE 2, S0, BlRas A | T ORyEmE. SEE A 20 4 70 FAKRTT R B axt
ANTRI Y R AT RO I REBEAT I 5T, FEAHSR S “ Apple Tk Franklin 2] 587 A4k 4 BN & E L]
MM A, X ERERME BT 7. BN EE = — g inl G oF SIS AT SR L],
M SSRGS 2 TR AR T30, R 2 HEBRAEAE AR BUE B PR P VE A P A T2 2
YHESCHE . BB —, T ARTUHRE — AR O R S AL, TR IR 2 A B R i AR AT AR
eGSR L B RCR, HABURE “DhRe” —#sr, BT “HAR” i, =, RO/ R i
H ol 4k AR R R AR, AT RN G B B SR A 5 AT R A PR, BEASHZ 1 AT LI
MHIbRAE . H AT A MBI SR R 2 CSeBl “detl” o o] ” A bR, B S R DL N
C2A LN “ASER” (Es, (RN 5 & RIL U e, KREHOTREMSRMOCERN “2
R WSEE. Blngity, I rlR =3 HERR T2 R ORI i

WARAE SR BV 52, PR Y G540 S0P J& 1 PR 4Pl . 7E “Whelan ¥ Jaslow %87 5t
FEVEGCR R AL “ SR L IR A AL N EAERUORA YE L, AATIERSL 1 S St SRR
!Mannion v. Coors Brewing Co., 377 F.Supp. 2d 444 (S.D.N.Y. 2005).
2SAS Institute, Inc v World Programming Ltd [2010] EWHC 1829.

RN IR TR ) BB 1 R5R 2 e MRIEA (384D B TR St BN P I RETE A, THENURR AR T4 T
F) JEAB AN 5 #E (idea and principles), EL3%7E 5 L (interfaces) T f) KA JE 2 141 AN BE A2 B2 AR RUIR Y

“Apple Computer, Inc. v. Frankin Computer Corp.714 F.2d 1240 (3rd Cir.1983).
SWhelan Assocs. Inc v. Jaslow Dental Laboratory, Inc. (3rd Cir.1986).
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P AERLORA G B BA RS« SSO FIWHE 7 o 127 VR IE R 4 W S SEHL A B8 A4 45 44 (Structure) s
Py (Sequence) A1 2 4y 41 (Organization) & 75 K4 8 “ Se B PEARAL ™ » AT B 5 A2 753 J 1 52 AR RLIR I “ 3R
B e ZHFRIET I IBEAFBCESLIEAEM ARG b, BEORS T AT R B R aii i as, SOF T
MRS BEARK SR, BN T AT AEBLRY AT AR & BV B 9 BRI A B A A . B (AR
A, ARG AIT S RO TR B “ARBIMERIE ", RN LRI TE R S L.

3. SERMEAR AR BT AL T 1 EAL R AT RRYIAE

FARBURBCAE A SEBRIEAR sl ” B, SERTEARABUIn e B 3E =N R IR 22
e B, WRARM AR AL 55—, RAUT NG Al A E RN f: =, R
BUAT NN TEER A B ST R

AU ESEE QIS )G, H S BREERRA P, S FEE AR f A SERTPEARAL” T
KA =R5E8]: B —Fhje “HIEMEH ML, AZ 5 Tl s H A, LA AR AR e
BRI G R B AR “SERMEARLL” 5 B AR “AMERA ERIRIE T SR A I ANEBRIA N
Fo W WG T, LR PR T AR SEREARACL, A IR PR R S AT AR ARAT 5
SR BRI, BRI WA RE R, TR i SRR, EEDE A T EARE M
2 W3 2 F] HLAEAN ) SEAF v R T AR« SER AR L KT [2] . (BB S 2 2% i SRR
s AR 35 i B AE & 2N EAT R BOH E I 7 AR B 2 52 (3]

NI, AT AMISANR AR E AN T, FINTHITE A . JEE A RIESE R A “SSO A
Wrik” , (EREE X YA ZAEBURBUT NEINE AR, —EEROIEEFE HUKI: (1) “SSO HIWrik” NN
PR S O BEAR DhRERN Dy “JBAR” X — W A& T o SR i 1 B 1) U oL, (BRI 7 D
TEERBE A P I R AACTTAS B A HG EATRRER R R g “ B4R 5 (2) “SSO HIWNE” 2k T
BAFAE SRR DI REVE IR IL, A BAER) “REFIT " AFNIRBOAE i OB R . EFHRBAN R Z AR T
T REAARTRE , B G B S AR R A 5 s ol mT D e o ] 48 A el D AR Rk ik 1 38E G AR AL 15
(3) “SSO Hlbrik” XAt “FRIE” JulH IEM, X8R AE b AR X L FEANIE TE 73, 38 A 77 A
Ao AT IRANZEEA L, I 1R FNA ST R B — AR B SSO KR I k. “ R
SSO HWrik” WARLLFARR: 55—, XPEAFRUEIGEEAT b, W RIRRGAS ARl w1k IF e oy
 REAR AT WARHEAME B, L N S SE i — i AR ) H ARG EAT LA 28 =00, e 4R Em ik
PR B “SEBVEARL” 19, BV N i, A NI RE PP 454 DHRESEEAT R, R A 3
RIIREMN T IIREF 7> B HOR, A LB A AT SR 58 =20, XHEIRE 2 AT Rt 2 R R A
JCHAEXT AR Gk BUPEET TR AT, I X — a5 5 EIERE PR “ AFC Hl
57— EAUEE, “AFC FIWTE” il il R L SR EEE T R, B AR A KRR R, AR EE “SSO
FIWrE” BA I E B AIWZ AR [0]. 1207l =P BRI A R SRR o BB
“HR” BRI ST R, AR R B BRI, KA R SN RIS, PR
B & T2 AR RS VE B R < BARY JoR, RERIRNE S HAT T D HE. 00K “diE”, @
HEMIBRASZORA AR, BlBRE “RIK” TERIGER Sy, MERIRE A& B SRIEG 7 KR
=P R BT, MR ALIE R AR, AR DURACLSE RSB AT A i ok F) A A T AT
LRE I MT[10]. ZITEM LT IEE “HM SSO k" ME, AAHEE— MR AT Rk i G Ik
RIHET LSS, AT & DL AR BCHIBT G T

4. EEREICHEENER
2000 4F2, MM T “BEMGE—BLH L RUATRIFE UL, B4 UBIE T AR
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AN ER SRR AT HIBEILHIE, JREHER EIATR A AR, AN OISR
Hy o BAE . PR GAESE. REJER BT &R ATAEE, AR R B E AR % T 3 ACiE IRt
1o, JFHILT 2005 QIR BLH L, W02 — €K MFRIATSE AT Bt A 37t ATi2 47 [11]. HA
T 2009 £E4E CEAERBGE) hiEgilE TEIFEICHIE, BN EARE12]: Bk, FERAER TSI
I RRZHEAER, W MMER BAFRIT A R A, BRSO ATFRRSE: HIK, WAL T AL
FICHHEER T BRAFA MRS, EBORHEE ZAFBCEILIE RAE IR 200 =, M 7B S)
HIRFIR 2R e WRBAFAR S RAEZAEBCE LN, BB I BB B & 17, S H =K
TR Gyt %A R S =07 PR, B =0 A A BB, ] BRI A E R

MELEEE B, 36 BB 48— BAc AT B AC il B B AT TR 3CeE SR EE . R BCRGGE A 3 Bk i
MMEH . KE R B G —FLH 7 DR E By, B R EICE RN H S A, P EICHE
SOV AL R BEA AT R R AT TII2IET, NRMIT R E S el B SRRE 454
HAUGFE . TFRORIEEER, ARG BICIE . X — WD 7 Se i B &k, BRI REE
BHEREIL . EICIEP RS ERE AR BRI R QAR . —BERAERBUT N, BARIANATEL
B GIBCEPAE BRI 5K AP AESE, T FEAREAEAE S, 3RTHERLR . T Bl thilifs Roe
BT R AR L BE SRS S I ERYT,  IXIS PEEIA AR R T3 JC N 2. W SRAE T e BAL I BUR ZE R AL
178, TPRET A S RIFERG . AR ZAEBCE IS AR 52 B T SNV R BT A2 1 A L H
ARENS B, HAREZ NG TR R A B R H AT RERSEE
B TR EAC ER A R 1 AL B S BEAEATBUENE AT B TR LA Sy b T AR AL T R, T
I 3G 58 T B O TE AR NS IR ). 5, BCE P e N IR 80, BRAEE AR AR
PEHER, X —MUE e TR NRIZAE S, R A BR B SR TSR . =, HACEOREK
PHEBACHRIEM G, B 5 & RA X S =T5 BB X1, WU 5 5 R 2% st G 1 28 o HH BTRUR AN B
BRI, RN AL B R By B DT SR TR AR, I TGy R R T REAE

SiaPEZR, WEW U EEIT A S ICH R, i s B, e, 5IA
FRSEEACHI L, DASE G il S B 7 Ml PR PR A Je 55 A 5K

5. B ZFEBURIFHIE ST E RN

() BTSN AR IR

FEEN] CHHENVE BRG] SMOMUER T BN R RS, R B e Sk, A
TEAEBNGERL, SUMKFREE BRI . CHHSRNUE BB R B0 A BT 4L ol 22 3K 1A R o i o
BRI 7y, WAy . BRI R E T VR A R R, NAZE I Skt b e “ A8
TG RIE ZE” AT ENLVSURRI N, BB AR [ 5 SOMRRE o X T A2 E AR BRI OB R
82 HEBRAE DRIV 2 Ak, TR ERE R A ) 25 K AU 55 A 2R AN 3 VR AL ORGP (RS, AT 32— 2D 3 ik
HhF e A AR S R 2 1A R TR

(=) FEB SN BOA W brifE

TR “SSO FIWHE” i “AFC FIWHE” , AR T HMEREI A EAR HO . S I LT 20 B A
KA EE S BORMANESL B RA —E M EE S, EEERIRERA LT R, MRR W ERT &3 E E
Mo te. (EZFAFBURBUN AW, “ SEREARUIN A S5 0~ o5 o B B A7, [R5 A X A
THEHLSUEN ] AN R 2 A AT 583 . B e, T AR ThEe AP, B N S ALARAG X
Hk, BOEMSIEBIEAE < ARREHER ] SExE < SEBPEARLL AW AR R R . B BRI R A
P RARBUAT MR, AR R HAT A v SN B B 05, R ewT DISHeR iR 59k
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TERR— MBI AL BT 6o fRIALEE — D ih 2R “Hh R R, R RO ER T BEAN 2 D RE 7 i HEER AE DR
PG, BERTE =R R P REERERS s R D IR R, iR R, KRR A
A7 G, ITHE— B3R THRBCH b AR e PEAHERR L . TR, X Bl ZEORMIMRERIAR,
BB AR . RJE, MR MEEECRMRIEMS, MZENSIASAREES, MREEE
FAFBORESA R HERE, AT B ot U A SR A P ) Jo M o B AR

(=) BB HE R

WEIUTH “ BRI AR 2 [, PRILNCRIG 0 5 BL Uik e g 41—t
Ao TGS A B TR 2 AR B C U RS AC AN B B 0, JFRERS A TT 2 AERUNRIRUN], gt
HE R EE AT, MR A A R A R . A I C I SR e, BT IR . B
SEEACRUTIEEACHIE A BT S BB RIS H bR o B VR AL B AR O AR T S0, 1T S8l
FAERN TSN G, A RO W A 0 ¢ B A2 B S VAR RO o AE R B BEAT B A 2 AR RS D
i BE I AH SR SLIRI S s — D W AT H A T RO A 4y, AR B AR E 2 AERL Tl At &
FHBREATE L.
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