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Abstract

With the emergence of the short video industry in recent years, the problem of copyright infringement
has become more and more prominent, and the wide application of algorithmic recommendation
technology has made the determination of the copyright duty of care of short video platforms become
critical. At present, although China has built up a legal protection system including the “safe harbour
principle” and the “red flag rule”, judicial practice is still faced with many difficulties: the existing “no-
tification” and “deletion” rules require too low a duty of care to meet the current needs, and are diffi-
cult to operate effectively under the impact of massive infringing content and the high miscarriage of
justice rate of algorithmic notifications. In judicial practice, courts have divergent views on the char-
acterisation of the liability of platforms; the dilemma of determining the duty of higher care and the
application of the principle of proportionality are out of order; there is a lack of uniform standards for
determining direct profits, and the scale of adjudication varies significantly in different cases. From
the perspective of danger control, balance of interests and cost control theory, it is justified for short
video platforms to undertake higher duty of care. This paper focuses on reconstructing the duty of
care of short video platforms for copyright infringement under the algorithmic recommendation
mechanism, and improves the formal and substantive elements of the “notification-deletion” rule to
enhance the effectiveness of the infringement notification and the efficiency of rights protection. This
paper focuses on reconstructing the copyright infringement duty of care of short video platforms un-
der the algorithmic recommendation mechanism, by improving the formal and substantive elements
of the “notice-deletion” rule, enhancing the effectiveness of infringement notification and the effi-
ciency of rights protection, and realising the dynamic balance of interests of multiple parties; con-
structing a “double duty of care” system combining the platform’s exante precautionary measures and
ex post relief; enhancing the platform's ex ante duty of care through the addition of the “filtration
duty”, and setting up a relief mechanism By adding the “filtering obligation”, strengthening the plat-
form’s ex ante obligation of care and establishing a relief mechanism, the platform’s ex post obligation
of care shall be perfected; the connection between the “due diligence” obligation and the exemption
rule of active censorship shall be clarified, the relationship between the two shall be clarified, and the
logical contradiction between them shall be eliminated; and the criterion of obtaining direct economic
benefits shall be strictly limited, so as to achieve a balance of interests between the right holders and
the network platforms, and to promote a healthy, orderly, and stable development of short video in-
dustry.
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