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Abstract
Commercial activities constitute a core concept within the doctrine of restrictive immunity, and the
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commercial activity exception stands as one of the most frequently invoked provisions in national
immunity legislation, as well as one of the most complex issues in this field. Article 7 of the Foreign
State Immunity Law of the People’s Republic of China (hereinafter referred to as the Foreign State
Immunity Act) establishes the commercial activity exception rule. From a legislative perspective,
invoking this exception requires meeting four criteria: (1) the subject falls within the definition of
a foreign state; (2) the alleged conduct qualifies as a commercial activity; (3) the commercial activ-
ity bears a substantial connection to the litigation; and (4) the commercial activity has a territorial
link to the forum state. In practical application, however, the commercial activity exception under
the FSIL remains inadequately defined. Challenges may arise in areas such as determining the im-
munity of state-owned enterprises, establishing criteria for identifying commercial activities, inter-
preting invocation conditions, and harmonizing interactions with other legal frameworks. In prac-
tical application, the commercial activity exception under the Foreign State Immunity Act lacks suf-
ficient clarity. Issues are likely to arise concerning the criteria for characterizing commercial activ-
ities, the conditions for invoking the exception, and its coordination with other legal regimes. Con-
sequently, it is necessary to: adhere to a nature-based test as the primary criterion for determining
commercial activities, focusing on whether public authority is exercised; ensure that any invocation
of the exception is consistent with the underlying values of the legislation and applied prudently;
enhance legal coherence across relevant statutes; and promptly issue judicial interpretations and
guiding cases to clarify the application of the commercial activity exception. These steps are essen-
tial to realizing the true purpose and value of the Foreign State Immunity Act.
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