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Abstract

Equity repurchase-based Valuation Adjustment Mechanisms (VAMs), widely used in private equity
investment as a risk-hedging tool, face dual challenges in judicial practice and legal application. Alt-
hough the 2023 Company Law revision restructured capital reduction procedures and capital re-
serve rules, it did not fundamentally resolve the jurisprudential controversy regarding capital re-
duction as a mandatory precondition for share repurchases. This paper analyzes the inherent con-
flict between the rigid constraints of the capital maintenance principle and contractual freedom,
highlighting the functional alienation of traditional capital reduction procedures. A “dual-track reg-
ulation” approach is proposed: first, a flexibility track for capital maintenance, replacing mandatory
capital reduction with a solvency test based on the “equitable solvency + capital adequacy” standard;
second, a proceduralization track for contractual freedom, incorporating repurchase clauses into
organic legal norms via the category shares system. Supporting risk prevention mechanisms are
also constructed, including directors’ third-party liability for solvency declarations, subordinated
liquidation of VAM claims in bankruptcy, and mandatory information disclosure. This model dy-
namically balances creditor protection and investment efficiency by exempting compulsory capital
reduction procedures when solvency requirements are met, signaling a modern transition from for-
mal capital regulation to substantive solvency supervision in Chinese company law, with significant
theoretical and practical implications.
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