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Abstract

The voluntary guardianship system established by China’s Civil Code, due to its rigid connection
with the “all-or-nothing” declaration system of capacity for civil conduct, faces difficulties in initiation
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and alienation of functions in practice. This leads the system to deviate from its legislative original
intention of “assisted decision-making” and slide into the practical outcome of “substituted deci-
sion-making”, improperly restricting the scope of the ward’s autonomy of will. To address this issue,
this paper takes the effective initiation of voluntary guardianship as an entry point to examine the
institutional bottlenecks caused by the abstraction of current norms and the declaration mecha-
nism of capacity for civil conduct. The study argues that a theory of “soft decoupling” between vol-
untary guardianship and the declaration of capacity for civil conduct should be constructed from
the perspective of interpretation. Specifically, the initiation and operation of guardianship author-
ity should shift from the rigid categorized declaration to a case-specific assessment centered on
the ward’s “residual disposing capacity”. On this basis, the autonomy of will should be protected
by establishing the legal effect of “advance directives”, introducing a dynamic assessment mecha-
nism for disposing capacity, and constructing a “supporter” system. Meanwhile, by applying the
principles of “least restriction” and “best interests”, the exceptional circumstances where the
guardian may act beyond the ward’s will should be clarified. In this way, a balancing mechanism
between the autonomy of will and necessary restrictions can be formed, aiming to promote China’s
voluntary guardianship system to return to its fundamental value of respecting the right to self-
determination.
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