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Abstract

As a new type of production factor, data has become the focus of market competition. In judicial
practice, the concept of substantive substitution has been gradually introduced as an important cri-
terion for evaluating the degree of competitive harm caused by commercial data utilization conduct.
In cases of unfair competition involving commercial data, “substantive substitution” should not be
interpreted as an independent constitutive element, but rather as a judicial evaluation tool for
measuring whether data utilization conduct has caused material damage to the competitive inter-
ests of the original operators. This paper sorts out the theoretical origins and institutional evolution
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of the substantive substitution standard, analyzes the application status of this standard in China’s
current judicial practice and the judicial predicaments arising from the lack of explicit legal provi-
sions. It further clarifies the application boundaries of the substantive substitution standard, and
puts forward a four-stage judgment model for substantive substitution in unfair competition cases
involving commercial data, aiming to promote the more mature application of this standard in ju-
dicial practice.
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