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Abstract

In the current civil litigation system, the negative confirmation action should function as a critical
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lever to balance rights and remedies. However, its acceptance criteria for filing a case often fall into
the mire of procedural rigidity and outdated standards. When facing adverse impacts caused by
rights holders’ enforcement actions, judicial practice in China has long adhered to a strict pre-liti-
gation procedure of “warning-counter-notice-waiting”. This overreliance on formal requirements
frequently leaves alleged infringers trapped in a predicament where they have no access to legal re-
course. In contrast, extraterritorial practices, such as the “actual controversy” standard in the United
States and the “immediate interest in adjudication” emphasized in Germany and Japan, demonstrate
an evolution from formal adversarial proceedings to substantive dispute resolution. China’s insti-
tutional reform should aim to demote the existing pre-litigation procedures to a safe harbor rule
and introduce the “actual controversy” standard as a fallback threshold for case acceptance. Fur-
thermore, establishing expedited relief channels for specific scenarios such as e-commerce disputes
and urgent preservation measures, along with broadening the interpretation of infringement warn-
ings and improving mechanisms to curb frivolous litigation, would help achieve a new dynamic bal-
ance between judicial protection and commercial efficiency.
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