Dispute Settlement S fi# 1k, 2026, 12(7), 169-175 Hans X
Published Online July 2026 in Hans. https://www.hanspub.org/journal/ds
https://doi.org/10.12677/ds.2026.127228

AR A TETENREPERMNA
N 55 Z BRI

i
MEREEERE, L

WehE HiA: 20264F6H21H; FHEM: 20264F7H21H; KA HH: 202647 H28H

HE

REETARRE, BTEHGIRNEARERAEHRNE, RE (k) F2E=2TRHFBETHEHR
FHEMER, EEMEBRAMER, AESERTRALENEHAERRKIEE AR, B ““ENATE”
WEEH, 51 RATITERA LY KE Ak EE . U R RERM, NERANEEHEN
TR SRR RERERT EHIRER LS EFRIGRME KRR S0, KR B AV XS
X5 RBUL XS5 BIAR S X ST IR AR, W] AR RCEBR 7 i RAT AR A E o

K
B EHE, BTk, ke, SRFLNES

The Limitation of the Result Foreseeability
Duty in the Crime of Medical Accident:
From the Perspective of the New
Negligence Theory

Yukun Yang
Law School, Shanghai University, Shanghai

Received: June 21, 2026; accepted: July 21, 2026; published: July 28, 2026

Abstract

With the development of medical technology, the issue of negligence crimes arising from medical
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accidents has become increasingly prominent. Article 335 of the Criminal Law of China establishes
the Crime of Medical Accident as an independent offense, yet its provisions are relatively abstract.
In judicial practice, the application of the traditional four-element crime constitution theory and
the old negligence theory has led to ambiguous identification of “gross negligence”, resulting in
problems such as improper expansion of the punishment scope or judicial evasion of such cases.
Based on the new negligence theory, reconstructing the duty of care from the dual subjective-objec-
tive structure is a feasible approach to resolve the defects of traditional theories in identifying the
duty of care for the Crime of Medical Accident. Specifically, clarifying and restricting the criteria and
objects of the duty of result foreseeability under the framework of the “theory of allowed risk” can
effectively realize the scientific and standardized identification of medical negligence.
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