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Abstract

The large-scale deployment of autonomous driving technology has transformed the “trolley prob-
lem”—a classic thought experiment in traditional criminal law theory—into a tangible real-world
risk. Determining criminal liability for necessity in autonomous driving scenarios has thus become
a core issue that criminal jurisprudence must address. Defensive necessity targeting the source of
danger may negate wrongfulness when all statutory requirements are satisfied, given that the legal

NES| M B B3R SRR KT SR HTD]. R T, 2026, 12(8): 103-111.
DOI: 10.12677/ds.2026.128242


https://www.hanspub.org/journal/ds
https://doi.org/10.12677/ds.2026.128242
https://doi.org/10.12677/ds.2026.128242
https://www.hanspub.org/

F AR

interests of the party who created the danger warrant a reduced level of legal protection. As for
offensive necessity that inflicts harm on innocent third parties, especially in extreme scenarios in-
volving conflicts of the right to life, life-weighting theories such as the driver-first principle and
quantitative utilitarianism are often cited as theoretical support. However, such theories run coun-
ter to the fundamental criminal law principle that the right to life shall not be the object of damage
in necessity, and cannot provide valid justificatory grounds for these necessity acts. On this basis,
this paper argues that preprogrammed offensive necessity embedded in autonomous driving algo-
rithms meets the constitutive elements of crimes including intentional homicide, and cannot be ex-
culpated through any justification defense. Taking into account the technical characteristics of au-
tonomous driving and the specifics of different scenarios, the boundaries of criminal liability for
algorithm designers, manufacturers and drivers can be delineated on a case-by-case basis, so as to
realize the normative purpose of criminal law in protecting legal interests.
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