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Abstract

The divorce damage compensation system is a crucial component of the marriage and family legal
framework. This study takes Article 1091 of the Civil Code as a starting point, combining judicial
practice to explore its evolution, empirical issues, and paths for improvement. In terms of institu-
tional evolution, China’s 2001 Marriage Law initially clarified four statutory fault-based scenarios,
while the 2021 Civil Code introduced a catch-all provision for “other major faults,” forming a “enu-
meration + generalization” legislative model. An empirical analysis of 53 court judgments reveals a
low success rate for divorce damage compensation claims, often due to insufficient evidence, failure
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to meet fault standards, or the plaintiff's own fault. Compensation amounts are mostly below CNY
50,000, with regional disparities reflecting issues such as rigid evidence assessment and incon-
sistent discretionary standards. Proposed improvements include clarifying fault grounds and com-
pensation criteria, establishing a quantified calculation model, refining evidence rules with rein-
forced indirect evidence and a “mandatory case comparison” mechanism, and developing a social
support system to reduce marital disputes. These measures aim to help judicial practice balance
marital freedom and accountability.
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Figure 1. Success rate of divorce damage compensation claims
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Figure 2. Courts’ reasons for not supporting the claims
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Table 1. Adjudication details of four divorce damage cases involving extramarital childbirth
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Table 2. Judicial tendencies in four provinces and municipalities
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