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Abstract

The right to use homestead land is a usufructuary right with personal attributes. Whether it can be
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inherited, especially for non-members of the collective, remains controversial both theoretically
and practically. Currently, it faces challenges such as the lack of legal regulations, inconsistent judi-
cial standards, and varying local practices. There are three theories in the academic circle, which
are negative inheritance, free inheritance and restricted inheritance, but none of them can fully co-
ordinate the fundamental contradiction between the principle of “house and land as one” and the
policy of “one family one homestead”. This paper proposes that the nature of rights should be rede-
fined under the principle of “house and land as one”: the right to use homestead land cannot be
inherited as personal property. Eligible collective members may inherit through inheritance, thereby
obtaining the right to use homestead land. For non-members or members with existing homesteads,
their right to occupy homestead land through inherited houses should be explicitly converted into
a paid, time-limited right to use collective construction land. This approach not only preserves the
protective function of the homestead system but also safeguards the legal property rights of heirs,
while providing unified rules for judicial and practical application.
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