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Abstract

In China’s civil and commercial trial practice, debt-for-asset swaps take a wide variety of forms. Due
to diverse contracting scenarios for such agreements, highly similar superficial transaction struc-
tures, and often sketchy or ambiguous stipulations concerning parties’ real intentions, judicial prac-
tice has long been plagued by difficulties including vague characterization of legal relationships,
blurred type boundaries, and inconsistent adjudicative criteria. In fact, a debt-for-asset swap is not
a single, static civil juristic act. It may be subdivided into four typical categories—novation of new
obligation, novation of debt, security by transfer, and sale-styled security—depending on when the
agreement is concluded, arrangements for debt performance, and the parties’ genuine consensus
on the disposition of claims. Substantial distinctions exist among these four types of swaps with re-
spect to the assessment of accessory nature of contracts, application of prohibitions on fluid forfei-
ture, effects of real right alteration, survival of old and new claims, and remedial avenues available
to parties. Nevertheless, past judicial decisions often relied on one-sided assessments based on a
single element, lacking a tiered, progressive framework for type identification. This has given rise
to widely divergent rulings in comparable cases, and the problem of inconsistent judgments for
analogous cases remains salient. Drawing on mainstream viewpoints in civil law scholarship from
recent years, this article refines and develops a three-tier progressive identification method termed
the “Three-Step Test”, offering a clearly structured, workable adjudicative framework for classify-
ing debt-for-asset swaps. Specifically, adjudicators evaluating a debt-for-asset legal relationship
shall consider three core elements in sequence. First, they shall determine whether the agreement
was concluded before or after the maturity of the debt obligation, so as to distinguish security-ori-
ented swaps from discharge-oriented swaps. Second, for agreements concluded prior to debt ma-
turity, judges shall differentiate between typical security arrangements and sale-styled security by
checking whether the contract stipulates a performance priority for satisfying the original debt.
Third, for swap agreements reached after debt maturity, the boundary between novation of a new
obligation and novation of debt turns on whether the parties have explicitly agreed to terminate the
original claim-debt relationship. Building upon the Three-Step Test, this article combines the main-
stream doctrinal views of Chinese scholars, applicable rules and judicial recognition criteria for
debt-for-asset swaps from four dimensions, within the normative framework of China’s Civil Code
and the Judicial Interpretation on Security System. By clarifying institutional disparities among the
four swap categories, this paper addresses characterization conundrums in judicial practice and
puts forward targeted proposals to refine adjudicative applications. It aims to unify standards for
identifying swap types in dispute resolution and thereby mitigate divergences in judicial rulings.
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